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Inquiries

Any submissions, comments or inquiries regarding this paper should be directed in the
first instance to the Executive Officer, Utilities Commission at any of the following:
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Utilities Commission
GPO Box 915
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08 8999 5480

Fax:
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utilities.commission@nt.gov.au
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CHAPTER
INTRODUCTION
Background
1.1 In February 2008, the Commission published a consultation paper “Review of

the NT Electricity Ring-fencing Code: Proposed Variations” (the Consultation Paper)
proposing a comprehensive revamping of the Northern Territory Electricity Ring-fencing
Code. This possibility was first foreshadowed in the “Possible Review of Certain
Regulatory Instruments” Issues Paper published by the Commission in August 2007 and
confirmed in the Commission’s Response Paper published in January 2008.

1.2 The Consultation Paper was the Commission’s formal notice under clause 7.1 of
the Code of that proposal.

1.3 In that paper, the Commission proposed that it revoke the existing Code in its
entirety, and promulgate a new version of the Code. A Draft Code, showing how a final
Code may look with the proposed variations incorporated, was also provided.

1.4 Following publication of the Consultation Paper, submissions were received from:
 NT Major Energy Users Group (NTMEU); and
* Power and Water Corporation (Power and Water).

1.5 NT Treasury advised that they would defer its submission until a revised Draft Code
was circulated.

Purpose of this Paper

1.6 Following consideration of submissions from interested parties and its own further
deliberations in consultation with its legal advisers, the Commission has decided to
proceed with the proposed variations to the Code, although with some modification to the
specific drafting detail set out in the earlier Consultation Paper.

1.7 Clauses 7.4 and 7.5 of the NT Electricity Ring-fencing Code require that:

“7.4 Within 30 days (or such longer period as the Commission notifies) after the last
day for submissions specified in the notice published under clause 7.1(b), the Commission
must issue a draft decision stating whether or not it intends to proceed with the proposed
variation, revocation or additional or varied obligation.

7.5 The Commission must:

(a) provide a copy of its draft decision to each Electricity Entity, any person who
made a submission on the matter and any other person who requests a copy; and

(b) request submissions from persons to whom it provided the draft decision by a
specified date (not being a date earlier than 30 days after the date the draft decision was
issued).”

Utilities Commission May 2008
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1.8 This “Proposed Draft Code” paper is the Commission’s formal notice in accordance
with clause 7.4 of the Code that it has made a draft decision to proceed with the proposed
variation.

Call for submissions

1.9 Submissions are invited from interested parties concerning the issues raised in
this Proposed Draft Code paper and related matters.

1.10 Submissions, comments or inquiries regarding issues raised in this Paper should
be directed in the first instance to:

Executive Officer Telephone: (08) 8999 5480

Utilities Commission Fax: (08) 8999 6262

GPO Box 915

DARWIN NT 0801 Email: utilities.commission@nt.gov.au
1.11 To facilitate publication on the Commission’s website, submissions should be

made electronically by disk or email. However, if this is not possible, submissions can be
made in writing.

1.12 The closing date for submissions is Friday, 27 June 2008.

1.13 The Commission will consider any submissions which are received by the closing
date, but it is not obliged to consider submissions received after that date.

1.14 Within 30 days (or such longer period as the Commission notifies) after the last
day for submissions on the draft decision specified by the Commission, the Commission
will issue a final decision stating:

(a) whether or not it will proceed with the proposed variation, revocation or additional
or varied obligation; and

(b) the final form of that proposed variation, revocation or additional or varied
obligation.

1.15 A notice in relation to a variation, revocation or additional or varied obligation
will have effect 30 days after the notice is given to each Electricity Entity and published
in the Gazette (or such later date as the Commission specifies in the notice).

Confidentiality

1.16 In the interests of transparency and to promote informed discussion, the
Commission intends to make submissions publicly available. However, if a person
making a submission does not want their submission to be public, that person should
claim confidentiality in respect of the document (or any part of the document). Claims for
confidentiality should be clearly noted on the front page of the submission and the
relevant sections of the submission should be marked as confidential, so that the
remainder of the document can be made publicly available. In addition, a copy of the
submission suitable for publication (i.e., with any confidential material removed) should
also be provided.

Proposed timetable

1.17 The present intention of the Commission is to follow a timetable for consultation
under the requirements of clause 7 of the Code which would enable a new Code to be
introduced with a commencement date of 1 September 2008.

1.18 The Commission will expect persons who wish to make submissions to comply
strictly with the timetable set by the Commission.

May 2008 Utilities Commission
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Due Date

Event

Friday,
27 June 2008

Wednesday,
30 July 2008

Monday,
1 September 2008

Submissions due on proposed Draft Code

Gazettal and Publication of Revised Code

Commencement date of Revised Code
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CHAPTER

INITIAL VARIATION PROPOSAL

Review of Code and background to the proposed variation of the Code

2.1 In February 2008, the Commission published a consultation paper “Review of
the NT Electricity Ring-fencing Code: Proposed Variations” (the Consultation Paper) in
which the Commission proposed that it revoke the existing Code in its entirety, and
promulgate a new version of the Code in the form of the Draft Code.

2.2 The NT Electricity Ring-fencing Code was made in 2001 and came into force on
1 July 2001. The Code replaced an interim ring-fencing code. Minor definitional
amendments were made to the Code in April 2002. Accordingly, the Code has been in
operation for over six and a half years without detailed review. During this time, there
have been considerable regulatory developments in relation to ring-fencing and other
forms of regulatory structuring in the electricity supply industry (and other industries)
elsewhere in Australia. The Commission inclines to the view that further delay by the
Commission in deciding whether to make changes to the Code is not warranted.

2.3 The most significant of the proposed changes to the Code in the Commission’s
Consultation Paper related to two topics, namely ring-fencing minimum requirements
and default terms and conditions for goods or services provided by a Prescribed Business
to a Related Business. The background reasons for these proposed changes were set out
in detail in the Consultation Paper.

2.4 The proposed changes to the ring-fencing requirements were considered by the
Commission to be a means by which it could deal in an effective manner with at least one
aspect of the current regulatory deficiencies, that is, the deficiencies associated with
barriers to entry into the market.

Views in submissions

2.5 There was general agreement with the Commission’s view that there are some
regulatory deficiencies in the NT electricity supply market that might be addressed by
some variation of the Ring-fencing Code.

2.6 Power and Water submitted that:

“Many of the changes may have merit.”

2.7 The NTMEU advised that:

“..the UC has the NTMEU’s full support in addressing aspects of the regulatory
deficiencies (including this review of the ring-fencing code) currently in the NT electricity
market. It is important that NT consumers have the full benefit of electricity policy and
administrative reforms similar to best practice developments elsewhere in Australia.”(p.4)

2.8 Further:

“The NTMEU considers that with these (at times) competing goals and the decision to
delay the further expansion of the contestable base, the Commission must now develop a

Utilities Commission May 2008
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set of ring fencing rules that will be comprehensive and effective and address the
concerns of consumers who have been exposed to the contestable market as provided and
operated by [Power and Water].

Therefore, the NTMEU agrees strongly with the UC’s proposal to reissue a new Code,
rather than just making amendments to the existing Code, as a new Code has the
potential to provide some constraint on the ability of [Power and Water] to exercise its
undoubted market power.”(pp.7-8)

2.9 NT Treasury has also acknowledged that potential investors in the Territory
electricity market can face risks and increased costs arising from a ring-fencing regime
that does not provide transparency on the restraints on Power and Water’s commercial
dealings between related businesses.:

Power and Water’s submission

2.10 Despite a high-level agreement with the concept of reform, however, Power and
Water expressed a number of serious concerns.

2.11 In relation to possible compliance costs, Power and Water argued as follows:
“Many of the changes ... have the potential to impose substantial costs on Power and
Water. Given the Commission’s objective that the public benefit of proposed variations
should exceed the cost of compliance, any decision to proceed with the changes must be
informed by information on costs. Unfortunately, in the time available, Power and Water
has been unable to assess rigorously its additional costs. It will undertake this work as a
matter of urgency. Power and Water recommends that the Commission delays material
decisions until this information is available.”

2.12 With regard to necessary transitional arrangements, Power and Water noted
that:

“The Paper envisages that the new Code would be implemented by August 2008. Much
more time is required to manage the transition properly.

Power and Water recommends that meaningful transitional arrangements be provided for
in the new Code.”

2.13 With regard to the proposed role for the Commission role in approving default
terms and conditions and arms’ length contracts:
“Our understanding is that this type of involvement by a regulator in commercial
negotiations is exceptional (outside a regulated monopoly environment). It appears to cut
across the intentions of the contestable regime. Current provisions in the Trade Practices
Act (TPA) provide significant disciplines to ensure that Power and Water does not engage
in anti-competitive conduct. Given Power and Water’s obligations under the TPA, there is a
substantial risk that the Commission’s proposed role could expose Power and Water to
action by the ACCC.”

2.14 Finally, Power and Water advocated deferral of consideration of variations to the
Code until after a decision is made by the NT Government whether to adopt the national
regulatory framework.

2.15 In summary, the Commission notes Power and Water’s main concerns to be as
follows:

(a) More time is needed to assess the possible costs of compliance with the revised
Code, in order that such costs can be compared with the public benefits — by
implication, Power and Water is suggesting that such costs could be material.

(b) The revised Code does not provide sufficient time to manage transitional issues,
with the default contracts as well as the arm’s length contracts seemingly
required to be in place by the commencement date (proposed for
1 August 2008).

>

(c) The Commission’s role in approving default terms and conditions and arms
length contracts both goes beyond the usual type of involvement by a regulator
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in commercial negotiations, and could expose Power and Water to action by the
ACCC under the Trade Practices Act.

(d) The consideration of variations to the Code should be left until after a decision
is made by the NT Government whether to adopt the national regulatory
framework.

NT Major Energy Users’ submission

2.16 The NTMEU noted that:
“Power and Water is a vertically integrated business involving generation, networks and
retail activities, with a lack of legal separation between all elements of the supply chain,
including between the franchise and contestable retail businesses. Thus there is a real
need to ensure that the allocation of costs between contestable retail, franchise retail,
network and generation businesses is developed on a non-discriminatory and cost
reflective basis, and that consumers can be confident that such is the case.”(p.9)

2.17 Further,

“..the ring-fencing processes need to be effective to ensure competitively-neutral
commercial terms between the networks, the generation and the retail businesses. For
example, a potential new retailer (or a large customer) needs to be able to obtain
competitively-neutral access to Power and Water’s networks on the same terms and
conditions available to Power and Water’s generation and retail business. The same
principle applies in regard to the terms of access for franchise and contestable
customers.”(p.10)

2.18 The NTMEU drew particular attention to references in the Draft Code to “terms
and conditions”:

“The NTMEU assumes that these terms and conditions also include price information. In

this regard, the NTMEU notes that unless prices are explicitly included to be part of Terms

and Conditions, this may create some confusion and concern.”(p.14)

2.19 In relation to the default terms and conditions, the NTMEU argued that:

“the UC should ensure that appropriate public consultations are undertaken. Potential
new retail competitors would have important contributions to make, as would major
electricity users. Such transparency will directly assist in gaining new entrants to the
market.”(p.18)

2.20 The NTMEU also supported a greater level of public consultation in the
Commission’s approval of other instruments under the Code e.g., accounting, cost
allocation and information procedures.

2.21 Finally, the NTMEU submitted that:

“Given that the NT market may not develop into a fully mature and competitive market for
the foreseeable future, it is necessary that the Commission errs on the side of promoting
the public benefit in its current review. Concerns about not imposing too great a regulatory
burden on Power and Water need to be seen in that light.”(p.20)

2.22 In summary, the Commission notes the Major Energy Users Group’s main
concerns to be as follows:

(@) The revised Code should also discourage Power and Water from adopting a
discriminatory approach between “prescribed (franchise) customers and
contestable customers”, by ensuring that PWC Generation’s arm’s length
contract with PWC Retail encompasses the supply of electricity to all customers
and not just to contestable customers.

(b) The revised Code’s requirements regarding “terms and conditions” may place
less emphasis upon pricing terms than is necessary.

() Guidelines made under the Code regarding the various required Procedures
should be essential rather than just optional.

(d) There should be some process whereby public comments can be made and
received on the arm’s length contracts.

Utilities Commission May 2008
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(e) There should be provision for appropriate public consultations in the approval
of the default terms and conditions.

(f) The Commission should err on the side of promoting the public benefit rather
than being concerned with not imposing too great a regulatory burden on Power
and Water.

(g) There should be provision for legal separation of Power and Water’s various
businesses as well as some physical separation between key staff.

Commission’s response

Power and Water’s submission

2.23 In relation to Power and Water’s compliance cost, the Commission considers that
its proposed amendments to the revised Code should reduce compliance costs.

2.24 The Commission accepts that the transitional arrangements require further
refinement. The Commission has made amendments to the revised Code aimed at
clarifying transitional issues and timelines.

2.25 Power and Water considered that the proposed requirement to submit default
terms and conditions to the Commission for approval is ‘exceptional’ outside a regulated
monopoly environment, and would amount to an involvement by a regulator in
‘commercial negotiations’. The Commission cannot accept the accuracy of this view, for a
number of reasons.

2.26 First, a requirement that a regulated entity must offer to provide customers with
goods or services on ‘standard’ or ‘default’ terms and conditions (whether or not approved
by the regulator) in the absence of the parties negotiating other terms does not involve a
regulator in commercial negotiations, and does not prevent commercial negotiations from
occurring should the parties wish to negotiate other arrangements.

2.27 Secondly, regulatory provisions of this type are the norm in the Australian
electricity supply industry, and many other regulated industries. Broadly speaking,
regulatory arrangements have tended to adopt either of two main approaches. One
approach is to require the prior approval of the regulator to a customer contract or to
specify in a regulatory instrument a form of customer contract which must be used.
Another approach is for the regulator or regulatory instrument to set out principles or
procedures which must be followed by the regulated entity in preparing customer
contracts, and give to the regulator a power to intervene should the regulator consider
that there is non-compliance.

2.28 Examples of the first approach are the requirements under the Victorian
Electricity Industry Act for standing offers to domestic or small business customers to be
on terms and conditions approved by the Essential Services Commission, and the
customer sale contract prescribed by the South Australian Energy Retail Code.

2.29 An example of the second approach is the new Division 5A of Part 2 of the
Victorian Electricity Industry Act dealing with terms and conditions for the purchase of
small renewable energy generation electricity. In that jurisdiction, the licensee may
determine the prices, terms and conditions on which it will purchase such electricity but
the Minister may refer the published terms and conditions to the Essential Services
Commission for assessment as to whether they are fair and reasonable.

2.30 Generally, the second approach is less prescriptive than the first. Both are
possible approaches for a regulator to take.

2.31 The further changes proposed to the Code remove the requirement for the
Commission to approve in advance default terms and conditions. The Commission now

May 2008 Utilities Commission
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considers that it is appropriate to adopt a less prescriptive approach to default terms and
conditions, and the changes proposed to the draft Code reflect this.

2.32 The Commission is also unable to accept the unexplained contention of Power
and Water that a regime for default terms and conditions cuts across the intentions of the
contestable regime. Regimes involving default or standard terms and conditions are
adopted in other jurisdictions which allow for contestability of customers. Those regimes
are not perceived as impeding the development of competition. The need for the proposed
Code arises at least in part from the lack of actual competition in the Northern Territory
electricity supply industry despite the existence of notional contestability of customers.

2.33 Power and Water also commented that it had ‘significant concerns’ under the
Trade Practices Act 1974 (TPA) in relation to the impact of the proposed Code. It asserted
there was a ‘substantial risk’ that it could be exposed to action by the ACCC in
consequence. This concern appears to relate to the previously proposed role of the
Commission in approving default terms and conditions. No further details of these
concerns were provided by Power and Water.

2.34 In the absence of a more detailed explanation of the concerns of Power and
Water to the Commission, the Commission can only respond to the submission in general
terms. The Commission points out that the changes proposed to the draft Code remove
the role of the Commission in approving all default terms and conditions.

2.35 Further, as noted above, many regulatory systems adopt an approach of
requiring a regulator to approve standard or default terms and conditions for certain
types of customer contracts. The Commission is not aware of any instance where this has
resulted in the ACCC taking action against a regulated entity under the TPA in relation to
the requirement for regulatory approval of customer contracts.

2.36 In relation to the final issue raised by Power and Water, that the matter of
variations to the Code should be left until after a decision is made by the NT Government
whether to adopt the national regulatory framework, the Commission rejected this view in
its “Possible Review” Response Paper.

2.37 The Commission stands by this stance for a range of reasons set out below.

2.38 Over the last two years, the NT Government has been reviewing the effectiveness
of the existing electricity market regulatory regime, and in doing so has identified a
number of structural and regulatory barriers to private investment and competition in the
Territory electricity supply industry.

2.39 While the Commission notes that there is a prospect that the NT Government
could ultimately adopt a broader reform program that involves regulatory arrangements
which may differ from those proposed in the Draft Code, the changes to the Code now
being made by the Commission reflect regulatory changes that are currently being
considered.

2.40 As NT Treasury has noted, a major challenge is:

“..to develop market and regulatory arrangements that will, as far as possible, provide
consumers with the confidence that [Power and Water’s] incumbency does not prevent the
price and standard of electricity services from being fair and reasonable.”

2.41 Further, since disaggregation of Power and Water is not considered a viable
alternative in the Territory context due to the small size of the market, NT Treasury has
acknowledged that:

“The decision to retain [Power and Water] as a vertically integrated generation, network
and retail business, while at the same time relying on competition to promote efficiency
and reliability of supply, heightens the importance of an effective ring-fencing regime. In
particular, ring-fencing should minimise administrative and operational costs, while
ensuring the market is delivering fair and reasonable prices and standards and does not
discourage investors from entering the market, or lead to inefficient consumption
decisions. A well resourced, independent and expert regulator is considered an essential
requirement of an effective ring-fencing regime.”

Utilities Commission May 2008
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2.42 As the Commission strongly agrees with this view, it considers the proposed
changes to the Ring-fencing Code to be aligned with the broader policy review currently
under way and so consistent with what may be future policy direction over the longer
term.

2.43 Indeed, the Commission considers that a Territory specific ring-fencing code, like
the proposed Draft Code would serve to protect consumers for adverse supply outcomes
and create the conditions for competition in the future by:

* requiring Power and Water to develop service contracts between each business
unit that define the commercial relationship between each party, for example
introducing an explicit contract outlining the commercial relationship between
the Retail and Generation business units;

* requiring Power and Water to offer similar terms to third parties as apply to its
business units; and

» allowing the independent regulator to determine and monitor the cost allocation
methodology and outcomes to ensure third party and internal transfer pricing
decisions are equivalent.”

2.44 The Commission also notes that, should the Government choose to join the
national energy regime, some existing regulatory instruments may continue in place for a
time as the NT transitions. Moreover, the national regulatory bodies are unlikely to devote
time and resources to NT-specific issues in the short to medium term if existing
instruments exist that can be ‘grandfathered’. The latter is more likely if such
instruments (particularly a Territory specific ring-fencing regime) have been developed in
an appropriately consultative manner by an independent and expert regulator, rather
than a shareholder-government.

2.45 Nevertheless, there is currently no certainty about whether the Government will
choose to join the national energy regime or the likely timing of the introduction of any
changed regulatory arrangements. A transition period of up to five years has been
mooted. In the Commission’s view, it is not reasonable to expect Territory electricity
consumers to wait for up to another five years for some deficiencies in current
arrangements to be addressed as part of a broad review of the regulatory framework when
there is sufficient scope in current arrangements for mitigation of some deficiencies by a
redrafting of the Code in the shorter term.

2.46 In these circumstances, the Commission would be remiss were it to continue to
defer the exercise of its existing powers in such areas on the grounds that the NT could
be joining the national regulatory regime at some stage.

2.47 The changes which the Commission proposes to make to the existing
ring-fencing minimum obligations, and the proposed new provisions relating to default
terms and conditions for the supply of goods or services, together are designed to deal
with issues of that type by introducing arrangements which are intended to increase the
transparency of dealings between a Prescribed Business and a Related Business, and
provide an environment more conducive to potential entry of other market participants.

NT Major Energy Users’ submission

2.48 With regard to discouraging Power and Water from adopting a discriminatory
approach between “prescribed (franchise) customers and contestable customers”, the
Commission considers that its proposed amendments to the revised Code address this
issue.

2.49 Also, the Commission considers that the revised Code is clear that terms and
conditions include “...in particular prices and terms and conditions relating to prices”
with this being specifically addressed in clauses 3.4(b)(ii)(A) and 4.1(b).

2.50 While not proposing to adopt the NTMEU’s suggestion that guidelines regarding
the various required Procedures should be essential rather than just optional, the
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Commission intends to develop and publish guidelines with respect to the (new) proposed
Contracting Procedures and the Default Terms and Conditions Procedures. In addition,
any interested party may, at any time, request the Commission to consider issuing
guidelines where they believe this will improve transparency or clarify matters that may
be in dispute.

2.51 The Commission will consider any and all comments addressed to it regarding
the arm’s length contracts and the default terms and conditions irrespective of when they
are received, and does not consider that formal requirements are necessary in this
regard.

2.52 While not considering it necessary to specifically provide for it in the Code, the
Commission will ensure that appropriate consultations in the approval of default terms
and conditions are addressed as part of the approved Procedures.

2.53 In response to the NTMEU’s contention that the Commission should err on the
side of promoting the public benefit rather than being concerned with not imposing too
great a regulatory burden on Power and Water, the Commission aims to achieve a fair
balance between these two considerations.

2.54 With regard to the NTMEU’s contention that there should be provision for legal
separation of Power and Water’s various businesses as well as some physical separation
between key staff, the Commaission considers that the legal structure of Power and Water
is a matter for broader consideration by Government at the policy level.

Amendments to the Draft Code

2.55 Against this background, the Commission acknowledges the following:

(@) The transitional arrangements in the revised Code were deficient in the sense
that it is unreasonable to expect that the arm’s length contracts could be in
place at the commencement of the Code.

(b) The Commission’s involvement in approving default terms and conditions (and
all variances between terms and conditions in the arm’s length (related-party)
contracts and the approved default terms and conditions) was in contrast with
the approved Procedures approach taken with regard to accounting separation,
cost allocation and information sharing under the existing Code.

(c) Default terms and conditions (especially regarding price) for the supply of
electricity from PWC Generation to PWC Retail are likely to be affected by the NT
Government’s decisions regarding wholesale generation pricing arrangements.
The likely decisions at a minimum will require revision of default pricing or at a
maximum will make any default pricing completely redundant.

2.56 Therefore, the Commission has made the following amendments to the Draft
Code:

(@) In order to phase in arm'’s length (third-party) contracts — by:

(i) regarding clause 3.4, adding the requirement for the development and
approval of “Arm’s Length Contracting Procedures”, and

(i) making a related amendment to clause 5.2(a) to the effect that draft “Arm’s
Length Contracting Procedures” be submitted within 6 months of the date of
commencement.

(b) In order to redirect the Commission’s role to approval of processes to be
followed by Power and Water rather than the resultant contracts themselves,
and to increase emphasis on the Commission’s compliance role instead — by:

(i) regarding clause 3.3, adding the requirement for the development and
approval of “Default Terms and Conditions Procedures”,
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(ii) deleting entirely the approval provisions in clause 4, and including only
some of the deleted requirements instead in the relevant
Procedures/Principles in Schedule 2,

(iii) adding the requirement that default terms and conditions be published, to
increase the accountabilities on Power and Water, and

(iv) regarding clause 3.4, modifying subclause (b)(v) and deleting subclause
(b)(vi).

As a result, the only approval role which is retained is in regard to those arm’s
length (related-party) contracts (in clause 3.4) where the parties are not legally
separate entities and there is a material variance between terms and conditions in
the related-party contract and the published default terms and conditions.

(c) In order to allow additional time to take into account the likely direction
regarding the NT Government’s decisions regarding wholesale generation pricing
arrangements — by:

(i) regarding clause 5.2(a), adding a requirement that draft “Default Terms and
Conditions Procedures” be submitted within 9 months of the date of
commencement, in place of the requirement in the current draft allowing
just a 40 day development period for proposed default terms and conditions.

2.57 In addition, on the advice of its legal advisers, the Commission has amended the
Draft Code by including an additional clause on ‘Decision Making, Public Consultation
and Disclosure of Information by the Commission’, which aims to provide a
comprehensive, but flexible, structure for public consultation by the Commission and the
gathering of information which the Commission may require for its decision making. This
clause will apply where the Code does not otherwise make specific provision for the
procedures and processes which the Commission must follow.

2.58 This additional amendment also includes provision for the release of confidential
information if, in the opinion of the Commission, there is a net public benefit. The
Commission’s legal advisers have put forward convincing arguments that such a
provision does not conflict with the confidentiality requirements of section 26 of the Act
and the Commission has accepted that position, including for the reason that such a
power is an inevitable part of any amendments to a transition to the national electricity
regime or an equivalent.

2.59 The Commission has also made a number of other amendments, most notably:
(@) slipping the date of commencement by one month to 1 September 2008;
(b) adding a definition of “arm’s length”; and

(c) deleting clause 5.11, and subsequently clause 9.1 and Schedule 1.

Commission’s Draft Decision

2.60 The Commission’s Draft Decision is that it will revoke the existing Code in its
entirety, and promulgate a new version of the Code in the form of the Draft Code as set
out in Appendix A of this paper.
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CHAPTER

EXPLANATORY NOTES

Comments on changes to the Draft Code

3.1

The table below explains the principal drafting changes which have been made to

the version of the Draft Code which was issued in February 2008.

3.2 The changes have been made following further consideration of the issues by the
Commission and the submissions made in response to publication of the Draft Code.
Clause Subject Comment
No.
2.2 Scope These changes follow on from the other changes
made to the Code.
3.3 Minimum Ring-fencing | The changes are minor and separate out into
Requirements - three sub-clauses the previous clause.
provision to third Clause (c) defines the applicable principles as
parties of goods or third party contracting principles
services provided to a party gp pes.
Related Contestable Clause (a) obliges an Electricity Entity to comply
Business with those principles in its supply of goods or
services of a Prescribed Business to its Related
Contestable Business.
Clause (b) imposes an obligation on an Electricity
Entity to supply third parties in accordance with
those principles where it supplies the goods or
services to its Related Contestable Business.
3.4 Minimum Ring-fencing | There is a change of nomenclature (‘related party
Requirements — Related | contracting principles’) to better reflect the fact
Party Contracting that clause 3.4 is concerned with related party
contracting by an Electricity Entity.
Some changes are proposed to the way in which
an Electricity Entity will be required to prepare
and document its related party contracts (both
actual and notional).
An Electricity Entity will be required to develop
detailed procedures for related party contracting
and submit them to the Commission for
approval. Those procedures must be consistent
with the basic principles described in clause 5 of

Utilities Commission
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Clause Subject Comment
No.

Schedule 1.

The process of development and approval of the
procedures will occur under the existing regime
for ‘Approved Procedures’ in clause 5 of the Code.

The procedures will be designed to ensure that a
Prescribed  Business complies with the
requirement to deal with a Related Contestable
Business in an arm’s length manner and that
related party contracts are negotiated in that
manner.

Some changes are proposed to the Commission’s
role in approving and monitoring related party
contracts for compliance with the related party
contracting principles. These are described below.

3.4(d) & | Minimum Ring-fencing | The provisions dealing with the requirement for
(e) Requirements — Related | the approval of the Commission for certain
Party Contracting related party contracts have been modified.

The initial role of the Commission in approving
related party contracts will be limited to the
situation where a Prescribed Business wishes to
contract with its Related Contestable Business
for the supply of nominated goods or services but
on terms which differ materially from the relevant
default terms and conditions for those goods or
services applying under clause 4 of the Code. It is
only where the Prescribed Business and Related
Contestable Business are not separate legal
entities that the approval of the Commission will
be required for the related party contract. The
test for approval remains unchanged.

3.4(f) to Minimum Ring-fencing | Clauses 3.4(f) to (i) are new. They provide a
(i) Requirements — Related | regime for monitoring and review of related party
Party Contracting contracts where the Commission considers that
an Electricity Entity’s related party contract does
not comply with the related party contracting
principles.

The Commission will not be able to require
changes to related party contracts to remedy
non-compliance until it has consulted with the
relevant Electricity Entity.

3.4(j) Minimum Ring-fencing | Clause 3.4(j) is new. It is designed to allow for
Requirements — Related | publication of information about related party
Party Contracting contracts by giving powers to the Commission to

require the publication of information by an
Electricity Entity.

This may either be the related party contract
itself (where the Commission thinks this is
appropriate), or information about the approval of
a related party contract by the Commission.
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Clause Subject Comment
No.

Further, since the Commission will have a limited
role to play in approving only some types of
related party contracts, it also allows the
Commission to require an Electricity Entity to
make a declaration, and publish information,
about its compliance with the requirements in
relation to notional agreements where the
approval of the Commission is not sought.

These provisions will enable a flexible measure of
public information to be provided about related
party contracting.

3.5 & 3.6 | Minimum Ring-fencing | It is now proposed to use the defined term ‘arm’s
Requirements length’ in the Code. These clauses have been
amended to wuse the defined term. The
substantive meaning of the clauses should not

change.
4 Default Terms and The provisions in clause 4 have been modified to
Conditions change the basis on which an Electricity Entity is

to prepare default terms and conditions where
these are required for nominated goods or
services.

The approach in the Draft Code was that default
terms and conditions would need to be submitted
to the Commission for its approval in advance.

The approach that the Commission now proposes
to adopt is that an Electricity Entity should itself
prepare and publish default terms and conditions
in accordance with detailed approved procedures,
but that the approval of the Commission will not
be required to default terms and conditions.

The default terms and conditions will have to
comply with those approved procedures and
comply with the third party contracting
procedures but otherwise be a matter for the
Electricity Entity itself to determine.

The Commission will be given the power to
monitor and review published default terms and
conditions to ensure their compliance with those
requirements, and to direct that changes be
made to the default terms and conditions to
remedy any non-compliance, but otherwise will
not play a role in approving default terms and
conditions.

Certain of the machinery provisions found in the
previous draft of clause 4 dealing with an
Electricity Entity’s obligations when its default
terms and conditions are amended have been
moved to Clause 6 of Schedule 1.
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Clause Subject Comment

No.

4.1 Requirement for This clause has been restructured to reflect the
Default Terms and different approach outlined above.
Conditions

It incorporates the substantive requirements of
clause 4.5 of the previous draft that default terms
and conditions must be fair and reasonable and
non-discriminatory. Those requirements are now
part of the third party contracting principles.

An Electricity Entity will be required to develop
detailed procedures for preparing default terms
and conditions and submit them to the
Commission for approval. Those procedures must
be consistent with the basic principles described
in clause 6 of Schedule 1.

The process of development and approval of the
procedures will occur under the existing regime
for ‘Approved Procedures’ in clause 5 of the Code.

The procedures will be designed to ensure that
the substantive default terms and conditions
comply with the third party contracting principles.

4.3 Commencement of An Electricity Entity will have to publish its
Default Terms and default terms and conditions, and any variations,
Conditions at least two months before they take effect. This
requirement exists under the Victorian Electricity

Industry Act.
4.4 Review of Default This clause replaces the provisions of

Terms and Conditions clauses 4.3, 4.6 and 4.9 of the previous draft.

by the Commission It provides a similar regime for monitoring and

review of default terms and conditions by the
Commission to that found in clause 3.4.

S Compliance with The requirements of this clause concerning the
Approved Procedures development of detailed procedures by an
Electricity Entity, and their approval by the
Commission, will now also apply in relation to
related party contracts and default terms and
conditions.

Lead in times of 6 and 9 months respectively
from the commencement date of the new Code
will apply to the preparation of those new
procedures as the Commission recognises that it
will take some time for the development of the
procedures, and consequent preparation of
required related party contracts and default
terms and conditions. The Commission
recognises that there will need to a transition to
full implementation of the new requirements.
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Clause Subject Comment

No.

5.5 Approval by Clause 5.5(a)(vi) provides another example of the
Commission of type of conditions which the Commission may
Procedures impose in approving Procedures under clause 5.

9 Exemptions from The previous clause 9.1 has been deleted. The
Compliance with Commission considers that the preferable
Specified Obligations regulatory approach is that exemptions in place

under the previous Code should not be
automatically carried over into the new Code, and
that if an Electricity Entity seeks the
continuation of an exemption it should make
fresh application.

11.2 Non-discriminatory The existing definition of this term is now located
in this clause.

11.4 Arm’s Length It is considered desirable to use the defined term
‘arm’s length’ and give further definition of the
expression. The definition draws on case law
about the meaning of the term.

12.2 Compliance with This clause is inserted for reasons of clarification.

Applicable Laws It makes clear that whatever the Commission
does under the Code cannot be inconsistent with
other applicable laws.

13 Decision Making, This clause is new.

Pubhc_ Consultation There are a range of decision making matters
and Disclosure of . .

. under the Code where it may be considered
Information by the - - .
Commission appropriate for the Comm}ss1on to consult with

other persons, or the public generally, about the
matter for decision.

This clause aims to provide a comprehensive, but
flexible, structure for public consultation by the
Commission and the gathering of information
which the Commission may require for its
decision making, and will apply where the Code
does not otherwise make specific provision for the
procedures and processes which the Commission
must follow.

13.6 Treatment of The structure of this clause is largely based on
confidential similar provisions of the WA Networks Access
information Code.

The clause extends the legal authorisation given
to the Commission to disclose confidential
information in certain circumstances.

Utilities Commission
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Clause Subject Comment

No.

Previous | Exemptions at The previous Schedule 1 has been deleted in
Schedule | Commencement Date consequence of the deletion of previous
1 clause 9.1, and the removal of initial exemption

under the Code.

Previous Schedule 2 has been renumbered

accordingly.
Clause 5 | Arm’s Length Clause 5 is largely new.
of Contracting Principles It sets out general principles with which an
Schedule Electricity Entity must comply when developing
1 its Arm’s Length Contracting Procedures under
clause 5 of the Code.
Clauses 5.2 and 5.3 were previously contained in
the main body of the Code, and are not new.
Clause 6 | Default Terms and Clause 6.1 is new. It sets out general principles
of Conditions Principles with which an Electricity Entity must comply
Schedule when developing its Default Terms and
1 Conditions Procedures under clause 5 of the

Code.

Clauses 6.2 to 6.7 were previously contained in
the main body of the Code, and are not new.

Previous | Transitional Provisions | Previous Schedule 3 is now renumbered as
Schedule Schedule 2. Clause 2 dealing with exemptions
3 has been deleted in consequence of the decision
not to continue in force any exemptions given
under the previous Code.
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APPENDIX

DRAFT CODE

The Draft Code shows how a final Code may look with the proposed variations
incorporated.

A ‘Delta View’ showing the substantive changes between the version of the Draft Code
issued in February with the “Proposed Variations” consultation paper and version of
the Draft Code as now revised is also available on the Commission’s website.

While the Commission has taken all reasonable care in preparing this delta view
document, it is provided for the purpose of general guidance only. Certain formatting
and consequential changes are not marked up in this document. Interested parties
should refer to the original Codes rather than rely on this delta view document.
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FOREWORD

This Third Version of the Northern Territory Eldactty Ring-Fencing CodeGodsg:

. is made by the Utilities Commission of the North&erritory pursuant to section 24 of the
Utilities Commission Act

. commences operation on 1 September 2008; and

. replaces the previous versions of @ede

Notice of the making of th€odewas published in th&azetteon [insert daté.

Any questions regarding ti@odeshould be directed in the first instance to thedtive Officer, Utilities
Commission, at any of the following:

Level 9, 38 Cavenagh Street

DARWIN NT 0800

Postal address

GPO Box 915

DARWIN NT 0801

Telephone: (08) 8999 5480  Fax: (08) 8999 6262

Email: utilities.commission@nt.gov.au

Amendment History

Version Date made Date of commencement
1 27 June 2001 1 July 2001

2 29 April 2002 29 April 2002

3 [insert daté¢ 1 September 2008
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1.2

1.3

1.4

15

1.6

Northern Territory Electricity Ring-Fencing Code

Introduction

Authority

(a) This Codeis made by th€ommissionunder section 24 of th&ct and in accordance with
the authority granted to ti@ommissionby Regulation 2 of th¥ltilities Commission
Regulations

(b) In making thisCode theCommissionhas had regard to the matters listed in secti@h 6(
of theAct.

Date of Commencement

(a) This Codetakes effect on and from til@mmencement Date

Previous versions of the Code
(@ This Codeis the third version of th€odesmade by th&€Commission

(b) This Codereplaces the previous versions of @@desnade by th&€ommissionon and
from theCommencement Date

(© On and from th&€ommencement Datthe previous versions of tii@&deshave continued
application only in respect of matters and thingsuoring before th€ommencement
Date

Application
(@) An Electricity Entity that carries on Rrescribed Businesi the Northern Territory must
comply with thisCode

(b) An Electricity Entity that carries on Brescribed Business the Northern Territory must
also comply with anguideline published by th€ommissionin relation to thiCode

(c) An Electricity Entity that must comply with thi€odemust also ensure that its
AssociatesEmployeesandOutsourced Service Provideomply with applicable
provisions of thisCode

Obligation to remedy

(a) If an Electricity Entity breaches thi€odeit must remedy that breach as soon as
practicable.

Guidelines

(@) TheCommissionmay publishguidelinesrelating to the application or interpretation af,
matters arising under, thidode

(b) TheCommissiormust publish guidelineby publishing a copy on the website of the
Commission

(© TheCommissionmay, but is not required to, also publispuadeline by giving notice of
the making of thguidelineor a copy of thguidelineto eachElectricity Entity that is
required to comply with thguideline

(d) A guidelinetakes effect from the date of publication of thedelineby theCommission
or from a later date specified in tgaideline
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2.  Objectives and Scope
2.1  Objectives

(@

2.2  Scope
(a)

The objectives of thi€odeare to:

()
(i)
(iii)

promote and achieve the object of f;
promote and achieve the objects of BiA; and

without limiting paragraphs (i) and (ii) above, prote and safeguard competition
and fair and efficient market conduct in tBkectricity Supply Industryby
promoting the simulation of competitive market cocidand preventing the
misuse of monopoly power (for example by requititigctricity Entitiesto
implement measures which:

(A) prevent the misuse of monopoly power, and simulateviour and
outcomes likely to exist in a competitive marketga

(B)  ensure that itRelated Contestable Business&® not treated by its
Prescribed Businesses a manner which confers a non-commercial
discriminatory price or non-price advantage onRle¢ated Contestable
Businessas compared to an arm’s length third party in dree
commercial circumstances.)

The scope of thi€odeincludes:

(i)

(if)
(iii)

(iv)

(v)
(vi)

(vii)

(viii)

(ix)

to require that aklectricity Entity that carries on Brescribed Business the
Northern Territory must comply with theinimum ring- fencing requirements
specified in thiCode

to specify theminimum ring-fencing requirements

to require that aklectricity Entity that carries on Brescribed Business the
Northern Territory must develop and publigefault terms and conditions
relation to specified goods or services nominatethb Commissionand must
provide the relevant goods or service€tstomerson thedefault terms and
conditions

to establish a mechanism for the development apwbagl of certaimrAccounting
Procedures Cost Allocation Proceduresnformation ProceduresArm’s

Length Contracting ProcedureandDefault Terms and Conditions Procedures
with which anElectricity Entity that carries on Brescribed Businesi the
Northern Territory must comply;

to provide mechanisms for adding to or amendingGloide

to provide procedures for adding to or amending-fencing obligations under
this Code

to provide procedures for ensuring compliance withrequirements of thiSode
and compliance reporting;

to provide mechanisms for exemptingEectricity Entity from compliance with
specified requirements of thixode and

to empower th&€ommissionto undertake public consultation in relation totaia
of the specified requirements of tiede

May 2008
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3. Minimum Ring-Fencing Requirements

3.1  Financial accounts
@) An Electricity Entity that carries on Brescribed Businesi the Northern Territory must:

® establish and maintain a separate set of finaac@unts and reports in respect
of:

(A)  eachPrescribed Businessand
(B) its Electricity Businessas a whole,

which have been prepared in accordance witiAtteaunting Procedures
applying to tha€Electricity Entity from time to time under clause 5; and

(i) allocate any costs that are shared betwde@mescribed Businesand aRelated
Contestable Business a manner that:

(A)  complies with theCost Allocation Procedureapplying to thaElectricity
Entity from time to time under clause 5; and

(B) is otherwisdair and reasonable

3.2  Confidential Information

(a) An Electricity Entity that carries on Brescribed Business the Northern Territory must
ensure thaConfidential Information provided by or in respect ofGustomerto a
Prescribed Business:

)] used only for the purpose for which ti@adnfidential Information was provided
by or in respect of th&@ustomer

(i) only disclosed to &elated Contestable Busines§thatElectricity Entity if the
disclosure of tha€Confidential Information is not prohibited under the
Information Proceduresapplying to thaElectricity Entity under clause 5 from
time to time and disclosure is otherwise permitigdaw; and

(i)  otherwise dealt with in accordance with théormation Proceduresapplying to
thatElectricity Entity under clause 5 from time to time.

(b) An Electricity Entity that carries on Brescribed Businesi the Northern Territory must
ensure that any information (includi@pnfidential Information):

0] obtained by thakElectricity Entity (or by its Associate®r Employee¥in the
course of conducting Rrescribed Businessor

(i) known to thaElectricity Entity (or by itsAssociate®r Employeeyas a result of
conducting &rescribed Businessand

(i) which might reasonably be expected to materialigcafthe commercial interests
of aCompetitorof aRelated Contestable Busines§thatElectricity Entity if
disclosed to thaRelated Contestable Businesy

(iv)  which might reasonably be expected to provide apsditive advantage to a
Related Contestable BusinesfthatElectricity Entity over aCompetitorof that
Related Contestable Businesgslisclosed to thaRelated Contestable Business
without also being disclosed to tl@admpetitor

is:

(V) used only for the purpose for which that informateas provided or obtained;
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(vi)  only disclosed to &elated Contestable Busines§thatElectricity Entity if the
disclosure of that information is not prohibitedden thelnformation Procedures
applying to tha€Electricity Entity under clause 5 from time to time and is
otherwise permitted by law; and

(vii)  otherwise dealt with in accordance with théormation Proceduresapplying to
thatElectricity Entity under clause 5 from time to time.

3.3 Provision to third parties of goods or services of a Prescribed Business
provided to a Related Contestable Business

(@

(b)

(€)

An Electricity Entity that carries on Rrescribed Businestm the Northern Territory must
comply with thethird party contracting principlesn relation to any goods or services of
aPrescribed Businessf thatElectricity Entity offered or provided to Related
Contestable Businessf thatElectricity Entity by thatPrescribed Busineswhich are

also offered to otheCustomergincluding Competitorsof thatRelated Contestable
Busines3 who wishto obtain the same type of goods or services flmtRrescribed
Business

An Electricity Entity that carries on Rrescribed Businesm the Northern Territory must
ensure that any goods or services Bfescribed Businesef thatElectricity Entity which
are offered or provided toRelated Contestable Busines$thatElectricity Entity by
thatPrescribed Businesare also offered and provided to oteistomergincluding
Competitorsof thatRelated Contestable Busingssho wish to obtain the same type of
goods or services from thBtescribed Business

Thethird party contracting principlesare that the terms and conditions (including in
particular prices and terms and conditions relatingrices) upon which the relevant
goods or services of dflectricity Entity are offered by thdlectricity Entity to
Customersmust be:

0] non-discriminatory, and

(ii) fair and reasonable

3.4  Provision of goods or services of a Prescribed Busi ness to a Related
Contestable Business

@)

(b)

An Electricity Entity that carries on Rrescribed Businesm the Northern Territory must
comply with therelated party contracting principles relation to any goods or services
of aPrescribed Businessf thatElectricity Entity which are offered or provided by that
Prescribed Businesto aRelated Contestable Busines$thatElectricity Entity.

Therelated party contracting principleare:

0] that:

(A)  thePrescribed Businesand theRelated Contestable Busine@he
contracting partie$ must prepare and enter into a written agreement
between them in relation to goods or services @ePtiescribed Business
which are offered or provided by tReescribed Busines® theRelated
Contestable Busines®r

(B) if the contracting partiesare not separate legal entities, toatracting
partiesmust:

() prepare and enter into a notional written agreerbetween them
in relation to the goods or services of Brescribed Business
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which are offered or provided by tReescribed Businest the
Related Contestable Busine&snotional agreemernt and

() act at all times on the notional basis thatdbetracting parties
have and must comply with tietional agreement

(arelated party contragt and

(i) the terms and conditions (including in particuleces and terms and conditions
relating to prices) of eelated party contracimust:

(A)  befair and reasonableand
(B)  be atarm’s length

(© An Electricity Entity that carries on Brescribed Business the Northern Territory must
also comply with:

0] the Arm’s Length Contracting Procedures and Prilasipn clause 5 of Schedule

1; and
(i) theArm’s Length Contracting Procedureapplying to theElectricity Entity from
time to time.
(d) If:
(1) arelated party contracor a proposedelated party contracis in respect of the

supply ofnominated goods or serviced thatPrescribed Busines®f a type in
relation to whichdefault terms and conditionare in force;

(i) the contracting partiesare not separate legal entities; and

(i)  the terms and conditions of thelated party contracor a proposedelated party
contractdiffer materially from the relevamtefault terms and conditions

the Electricity Entity must make application to tl@ommissionfor approval by the
Commissionof therelated party contracbr proposedelated party contract

(e) TheCommissionrmay approve &elated party contracor a proposedelated party
contract upon application being made to it under claused} #theElectricity Entity
establishes to the satisfaction of bemmission in the opinion of th&€ommission that:

® the terms and conditions of thelated party contracbr proposedelated party
contract are not more favourable to tRelated Contestable Businesdative to
the position that thRelated Contestable Businessuld be in if thecontracting
partieshad an agreement for the supply of the relevantigjoo services on the
default terms and conditionspr

(i) if the terms and conditions of thelated party contracor proposedelated party
contract do not satisfy clause 3.4(e)(i), tredated party contracor proposed
related party contractis fair and reasonableandnon-discriminatoryand should
be approved,

(anapproved related party contrgct
() If at any time th&Commissionis of the opinion that:

) arelated party contracor a proposedelated party contractloes not comply with
therelated party contracting principlesor
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(ii) anapproved related party contratias ceased to comply with tredated party
contracting principlesfor any reason (including without limitation bgason of
variation of theelated party contracbr a change in circumstances),

the Commission

@

(h)

(i)

0]

(i)  may give written notice to theontracting partiesof the Commission’sopinion
giving particulars of the non-compliance; and

(iv)  may by written notice specify any steps that@menmissionproposes to require
the Electricity Entity to take to remedy the non-compliance which propaseps:

(A) if the contracting partiesare not separate legal entities, may include
requiring theElectricity Entity to amend, within a specified period, the
related party contracin a specified manner which, in the opinion of the
Commission will remedy the non-compliance; or

(B) if the contracting partiesare separate legal entities, may be to require the
Electricity Entity to use all reasonable endeavours to procure the
contracting partiego amend, within a specified period, ttedated party
contractin a manner specified by ti@mmissionwhich, in the opinion of
the Commission will remedy the non-compliance.

If the Commissiongives notice in accordance with clause 3.4(f):

0] it must give theeontracting partiesa reasonable opportunity, within a period to be
specified by th&€€ommission to:

(A)  take the specified proposed steps without directiche Commission or
(B) make representations to tBemmissionin relation to the matter;
(ii) it must consider any representations made tori¢$ponse to the notice; and

(i) it may make any changes which tiemmissionconsiders should be made to the
proposed steps after considering any represensati@ale to it.

Subject to compliance with the requirements of £8a8.4(g), and if theontracting
partieshave not taken the proposed steps without directidhe Commissiornwithin the
period specified under clause 3.4(g)(i), @@mmissionmay by written notice direct the
Electricity Entity to take the steps specified in the notice byGbemissionin relation to
therelated party contracto remedy the non-compliance.

An Electricity Entity must comply with a direction given by t®mmissionin
accordance with clause 3.4(h).

TheCommissionmay by written notice require atlectricity Entity:

0] if the contracting partiesare not separate legal entitiesptlish in the
prescribed manneor publish in another manner specified by @wnmmission

(A)  anapproved related party contrgabr

(B) aninstrument of approval by ti@®mmissionof anapproved related party
contract and

(ii) in respect of aotional agreemenbf thatElectricity Entity which is not an
approved related party contraeind in relation to which the approval of the
Commissiorhas not been sought under clause 3.4(d) :

(A) to give to theCommissionand
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(B) publish in the prescribed mannesr publish in another manner specified
by theCommission,

a declaration signed byzrector of the Electricity Entity certifying on behalf of
the Electricity Entity that it is not required in the circumstances to enak
application to th&€ommissiorfor approval of theotional agreement

3.5 Provision of contestable goods or services by a Pre scribed Business to a
Related Contestable Business

(@ An Electricity Entity that carries on Brescribed Businesi the Northern Territory must
ensure thatontestablegoods or services which are provided fRedated Contestable
Businessof thatElectricity Entity by aPrescribed Businessf thatElectricity Entity are
provided on amrm’s length basis.

3.6  Provision of contestable goods or services to a Pre  scribed Business by a
Related Contestable Business

(a) An Electricity Entity that carries on Brescribed Business the Northern Territory must
ensure thatontestablegoods or services which are provided ®rascribed Businesby
aRelated Contestable Busines$thatElectricity Entity are provided on aarm’s length
basis.

3.7  Marketing Staff

(@) An Electricity Entity that carries on Brescribed Businessn the Northern Territory must
ensure that:

(1) theMarketing Staff of its Prescribed Businesseme not also used d&arketing
Staff for its Related Contestable Businessesd

(i) in the event that thiglarketing Staff of its Prescribed Businesse$o become or
are found to become involved irReelated Contestable Businesthe
involvement immediately ceases.

3.8  Branding and marketing

(a) An Electricity Entity that carries on Rrescribed Businesand aRelated Contestable
Businessin the Northern Territory must brand and markedlitsn a manner that
minimises any potential faCustomerconfusion between therescribed Businesand the
Related Contestable Busines§thatElectricity Entity.

3.9 Claims about service standards

(@ An Electricity Entity that carries on Brescribed Busines@and aRelated Contestable
Businessn the Northern Territory:

)] must not market t€ustomerghe goods or services in tBéectricity Supply
Industry offered or provided by thRelated Contestable Businebased on the
reliability, quality, safety or other attribute thfe goods or services provided by a
Prescribed Businessf thatElectricity Entity, and

(i) must confine any representations it makeSustomersabout service standards in
relation to goods or services in tBkectricity Supply Industryprovided by the
Related Contestable Businetsthose associated with those goods or services
directly provided by th®elated Contestable Business

3.10 Websites

(a) Where arElectricity Entity that carries on Brescribed Businesand aRelated
Contestable Busineds the Northern Territory shares a website tlattricity Entity
must:
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0] identify on each page of the website which contaiaserial in relation to the
Electricity Businessof thatElectricity Entity whether thdPrescribed Businessr
theRelated Contestable Businesresponsible for the contents of that page; and

(ii) separate the contents of the website dealing witteacribed Businesom the
contents of the website dealing with fRelated Contestable Busineas far as
practicable.

4. Default Terms and Conditions

4.1  Requirement for default terms and conditions

@

(b)

(©)

(d)

An Electricity Entity that carries on Brescribed Busines# the Northern Territory must
develop, angbublish in the prescribed mannedefault terms and conditionfor each of
thenominated goods or serviced theElectricity Entity.

The default terms and conditionander clause 4.1(a) must set out each of the tenus
conditions (including in particular prices and terand conditions relating to prices) upon
which the relevant goods or services would be piedior offered to &ustomer

(including aRelated Contestable Busines§thatElectricity Entity) by aPrescribed
Businessof thatElectricity Entity.

Thedefault terms and conditionmust:
0] comply with thethird party contracting principlesand

(ii) be developed by thelectricity Entity in accordance with, and comply with, the
Default Terms and Conditions Procedurepplying to theElectricity Entity from
time to time.

An Electricity Entity that carries on Rrescribed Businestm the Northern Territory must
also:

0] comply with the Default Terms and Conditions Praged and Principleis
Schedule 1; and

(ii) comply with theDefault Terms and Conditions Proceduregpplying to the
Electricity Entity from time to time.

4.2  Nominated goods or services

@)

(b)

(©)

For the purposes of clause 4.1(a), @@nmissionmay by written notice given to each
Electricity Entity to which the notice relates specify goods or sesjior a class of goods
of goods or services, of a type provided or offéretheElectricity Supply Industryby a
Prescribed Businessf thatElectricity Entity to aRelated Contestable Busines§that
Electricity Entity asnominated goods or services

TheCommissionmay not nominate goods or services, or a classadgor services, as
nominated goods or serviceghere the terms and conditions upon which the goods
services are to be provided byBlectricity Entity are wholly regulated or provided for
by anotheapplicable law

For the purposes of clause 4.1f@minated goods or servicéscludes the sale of
electricity generated b§WCto anElectricity Entity issued with dicenceauthorising the
selling of electricity.
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4.3 Commencement of operation and variation of default terms and conditions

(@)

(b)

Default terms and conditionsvhich are developed and published in accordande this
Codeby anElectricity Entity must bepublished in the prescribed mannett least 2
months before they take effect.

Default terms and conditionsvhich are developed and published in accordande this
Codeby anElectricity Entity may be varied by notigaublished in the prescribed
mannernot less than 2 months before the variation iske effect.

4.4  Review of default terms and conditions by the Commi  ssion

(@)

(b)

(c)

If at any time the&Commissionis of the opinion thadefault terms and conditionsef an
Electricity Entity:

® do not comply with thehird party contracting principlesor

(i) were not developed by tlidectricity Entity in accordance with, or do not comply
with, theDefault Terms and Conditions Procedurepplying to theElectricity
Entity from time to time,

the Commission

(iii) may give written notice to thielectricity Entity of the Commission’sopinion
giving particulars of the non-compliance; and

(iv)  may by written notice specify any steps that@oemmissionproposes to require
the Electricity Entity to take to remedy the non-compliance which propcsepls
may include (without limitation):

(A) requiring theElectricity Entity to amend, within a specified period, the
default terms and conditionis a specified manner which, in the opinion
of theCommission will remedy the non-compliance; or

(B) requiring theElectricity Entity to prepare revisedefault terms and
conditionsin draft and submit the draft to tl@®mmissiorfor its
consideration.

If the Commissiongives notice in accordance with clause 4.4(a)(iv):

) it must give theElectricity Entity a reasonable opportunity, within a period to be
specified by th&€€ommission to:

(A) take the specified proposed steps without direaticthe Commission or
(B) make representations to tBemmissionin relation to the matter;
(i) it must consider any representations made tori#ésponse to the notice; and

(iii) it may make any changes which themmissionconsiders should be made to the
proposed steps after considering any represensatiaale to it.

If:
0] the Commissiorhas complied with clause 4.4(b), and

(i) theElectricity Entity has not taken the proposed steps without directidne
Commissionwithin the period specified under clause 4.4(b)(i),

the Commissionmay by written notice direct tHelectricity Entity to take the steps specified in

the notice by th€ommissionin relation to thalefault terms and conditionto remedy
the non-compliance.
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5.2

5.3

54

5.5

(d) An Electricity Entity must comply with a direction given by t®mmissionn
accordance with clause 4.4(c).

Compliance with Approved Procedures

Introduction

(a) In this clause 5 unless the context otherwise regqua reference td*tocedure$
includes in each case tAecounting ProceduresCost Allocation Procedures
Information Procedures Arm’s Length Contracting ProcedureandDefault Terms and
Conditions Procedures

Submission of final draft Procedures for approval by the Commission

(@) An Electricity Entity that carries on Brescribed Business the Northern Territory must
within:
0] 3 months (in the case of tAecounting Proceduresind theCost Allocation

Procedure};

(ii) 6 months (in the case of th&ormation ProceduresandArm’s Length
Contracting Procedurels and

(i) 9 months (in the case of tAefault Terms and Conditions Procedurgs

of theCommencement Datsubmit to theCommissionfor approval final draft
Proceduredor its Prescribed Businessedeveloped in accordance with clause 5.3.
Development of final draft Procedures
(a) The final draftProcedures submitted by aflectricity Entity under clause 5.2 must be:

0] designed to ensure compliance with Eiectricity Entity's obligations under
clauses 3 and 4;

(ii) otherwise consistent with the principles set aubchedule 1 to thiSodefor
each type oProcedure and

(i)  developed in conjunction with tl@ommissionso as to ensure that the final draft
Procedures when submitted can be approved byGoenmissiornwithout the need
for substantial amendments.

Matters to which the Commission will have regard wh en considering draft
Procedures
(a) In considering whether to approve any dRribcedure submitted by ailectricity Entity
under clause 5.2, tttommissionwill have regard to (among other things):
0] the matters set out in section 6(2) of A and

(ii) whether the drafProcedures give effect to the principles set out in Schedute
this Codefor that type ofProcedures.
Approval by the Commission may be subject to condit ions

(a) TheCommissionmay grant its approval of the dr&ftocedures submitted by an
Electricity Entity under clause 5.2 subject to such conditions a€tmemissionconsiders
are appropriate in the circumstances including itimmd:

0] requiring that specific amendments be made to ithft Brocedures submitted by
the Electricity Entity;

(ii) approving theProcedures for a fixed term;
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5.6

5.7

5.8

5.9

(iii) requiring that the Procedures be reviewed at regutlervals by th&Commission
and theElectricity Entity;

(iv)  requiring that thé’>roceduresmust be resubmitted for approval following any
change to th€odeaffecting theProceduresor when otherwise requested by the
Commission

(v) requiring that thé&lectricity Entity report to theCommissionconcerning the
implementation, application and/or compliance witbProcedureswvhen
requested by th€ommission and

(vi)  requiring that thélectricity Entity provide information and materials periodically
to theCommissionsufficient to enable th€Eommissionto be satisfied, in the
opinion of theCommission that the conduct of tHelectricity Entity in
accordance with apprové&tocedurescomplies with the relevaminimum ring-
fencing requirements

Compliance by Electricity Entity with Procedures and conditions of
approval

(@) An Electricity Entity must comply with anyProceduresapproved by th€ommission

from time to time under clause 5.2 and any conaitiattaching to th€ommissiors
approval of thos@rocedures

Variations to existing Procedures

(@) An Electricity Entity may at any time apply to tli@ommissionto approve a proposed
variation to any existin@rocedures

(b) Unless the&Commissionconsiders that the application has been made\aal wr
vexatious grounds (in which case tbemmissionmay reject the application without
further notice) an application to vary existifgpcedureswill be dealt with by the
Commissionin accordance with the procedure set out in tlaisse 5 applying to an
application to approve the initirocedures

Timing
(a) The Commissionmust notify arElectricity Entity within 30 days after receiving an

application from thélectricity Entity to approve anyrocedureqor any variation to the
existingProcedure$ of:

)] whether theCommissionapproves thosBroceduregor the proposed variation to
the existingProcedurey; and

(i) any conditions attaching to tl@mmissiors approval of thos€roceduregor
the proposed variation to the existiRgpcedures.

(b) TheElectricity Entity must implement anlProcedureswithin 30 days after the date upon
which they are approved by tR®mmmission

Default by Electricity Entity
(a) If an Electricity Entity:

)] fails to submit any of the drairocedurego theCommissionwithin the time
period specified in clause 5.2 for the submissibiat type ofProceduresor

(i) submits drafProcedurego theCommissiornwhich require substantial
amendment before they can be approved by tiramission
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the Commissionmay issue its owRrocedureswhich will be deemed for the purposes of
this Codeto be theProceduresapplying to thaElectricity Entity until such time as
appropriate drafPfroceduresare submitted to th€ommissionand approved.

5.10 Compliance with requirements until  Procedures are approved

@)

Until such time a®roceduresare approved or issued by tGemmissionunder this
clause 5, ailectricity Entity must comply with the principles set out in Scheduko
this Codefor that type oProceduresas if those principles were tReocedures

6. Adding to or Amending this Code

6.1 Variation or revocation by the Commission under the Act
(@) TheCommissionmay at any time vary or revoke tlii@de(or any part of thi€ode in
accordance with section 24 of thet.
6.2  Application by an Electricity Entity for variation or revocation
(@) An Electricity Entity may request that tf@ommissionvary or revoke any part of this

(b)

Code

Unless theCommissionconsiders that the application has been madevéal tor
vexatious grounds (in which case themmissionmay reject the application without
further notice) an application to vary or revoke gart of thisCodewill be dealt with by
the Commissionin accordance with the procedure set out in taisse 6.

6.3  Additional or varied obligations on an Electricity Entity

@)

Without limiting the powers of th€ommissionunder section 24 of th&ct to vary or
revoke theCode theCommissionmay vary theCodeto require that a&lectricity Entity
comply with an obligation in relation to the conto€aPrescribed Busineswhich

differs from or is in addition to the minimum okdions set out in clauses 3, 4, and 5
above (including by requiring tHelectricity Entity to comply withProceduresssued by
the Commissionwhich vary or are additional to tiroceduresapproved or issued by the
Commissionunder clause 5 from time to time).

6.4  Matters to which the Commission will have regard in making a decision

@)

In deciding whether to vary or revoke tiisde(or any part of thi€ode under clauses
6.1 or 6.2, or impose any additional or varied gddiion on arklectricity Entity under
clause 6.3, th€ommissiorwill have regard to:

0] the matters listed in section 6(2) of thet; and

(ii) in the case of a variation to t®dewhich imposes an additional or varied
obligation on a particuldElectricity Entity, the general principle that the
administrative cost to th&lectricity Entity of complying with the additional or
varied obligation should not, or should not belijk® in the opinion of the
Commission outweigh the benefits to the public from compdianvith that
additional or varied obligation.

6.5 Consultation by Commission with Electricity Entitie S

@)

Before varying or revoking thiSode or imposing any additional or varied obligatiam o
anElectricity Entity, under this clause 6, tli@mmissionwill consult with each
Electricity Entity in accordance with the procedure set out in claused otherwise
comply with the other requirements of thet and clause 7.
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6.6

7.2

7.3

7.4

7.5

Compliance with additional or varied obligations

(a) An Electricity Entity must comply with any additional or varied obligatimposed upon
thatElectricity Entity under this clause 6 as and from the date uponhathit obligation
takes effect under section 24 of thet.

Procedures for Adding To or Amending Ring-Fencing Obligations

Notification by the Commission to interested person S
(@ TheCommissionmust, before:

) varying or revoking thi€ode(or any part of thi€ode; or
(i) imposing an additional or varied obligation onEdectricity Entity,

inform each person known to t@®mmission(whom theCommissionbelieves has a
sufficient interest in the matter) that tBemmissionis considering varying or revoking
this Code(or any part of thi€odg or imposing an additional or varied obligationam
Electricity Entity by publishing a written notice which at least:

(i)  states the nature of the proposed variation, réimcar additional or varied
obligation; and

(iv)  requests submissions by a date specified in theenfrtot being a date earlier than
30 days after the date of the notice).

(b) TheCommissionwill also give a copy of any notice published atardance with this
clause 7.1 to eadhlectricity Entity to which the notice relates.

Consideration of submissions by the Commission

(@) TheCommissionmust consider any submissions received by thegpateified in the
notice published under clause 7.1(a) and may &bt obliged to) consider any
submissions received after that date.

Draft decision

(@ Within 30 days (or such longer period as @@mmissionnotifies) after the last day for
submissions specified in the notice published uctirrse?7.1(a), thEommissionmust
issue a draft decision stating whether or notténds to proceed with the proposed
variation, revocation or additional or varied ohlign.

(b) The Commissionmust:

® provide a copy of its draft decision to edglRctricity Entity, any person who
made a submission on the matter and any otherpernso requests a copy; and

(i) request submissions from persons to whom it pravtte draft decision by a
specified date (not being a date earlier than 38 déter the date the draft decision
was issued).

Consideration of submissions on the draft decision

(a) TheCommissionmust consider any submissions it receives by #te specified by the
Commissionunder clause 7.3(b) and it may (but is not obliggdconsider any
submissions received after that date.

Final decision

() Within 30 days (or such longer period as @@mmissionnotifies) after the last day for
submissions on the draft decision specified byGbmmission the Commissionmust
issue a final decision stating:
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0] whether or not it will proceed with the proposediation, revocation or additional
or varied obligation; and

(i) the final form of that proposed variation, revooator additional or varied
obligation.

(b) A notice in relation to a variation, revocationamditional or varied obligation will have
effect:

0] 30 days after the notice is given to each relefzendtricity Entity and, where
required, published in th@azette or

(ii) on such later date as tB®mmissionspecifies in the notice.

8. Compliance Procedures and Compliance Reporting

8.1  Electricity Entity to establish and maintain compli ance procedures

(@) An Electricity Entity that carries on Brescribed Businesm the Northern Territorynust
within 6 months of th€ommencement Datestablish, document, maintain, and comply
with appropriate auditable internal policies, pihaees and system$gompliance
procedure$) for ensuring that it complies with its obligateoander thisCode

(b) Thecompliance proceduresust include, without limitation, policies proceds and
systems for:

0] training ofEmployeesabout the obligations of tHelectricity Entity under this
Code

(ii) regular internal audit by tHelectricity Entity of its compliance with its
obligations under thi€ode

(i)  regular reporting to, and consideration by, Bectors of theElectricity Entity
concerning compliance with the obligations of Eiectricity Entity under this
Code

(iv)  dealing with any complaints made bZastomeror other third party to the
Electricity Entity in connection with non-compliance by thkectricity Entity
with its obligations under thiSode and

(v) detecting and reporting to ti@mmissionany breach of theompliance
procedures

(© The Commission upon reasonable notice being given toBhextricity Entity, may
require theElectricity Entity to demonstrate to tHeommission’ssatisfaction, in the
opinion of theCommissionthe:

0] adequacy of; and
(ii) satisfactory compliance by ti#ectricity Entity with,
the compliance procedures

(d) Any notification made by th€ommissiorto theElectricity Entity concerning the
Commission’sopinion of the adequacy of tikempliance proceduresf thatElectricity
Entity will not affect theElectricity Entity’s obligations under thi€ode
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8.2

8.3

8.4

9.2

9.3

Compliance reports

(a) An Electricity Entity must provide a report to tli@mmission at reasonable intervals
determined by th€ommission describing the measures taken byHElkectricity Entity to
ensure compliance with its obligations under @ugle(a compliance repoit

(b) Thecompliance reportand theCommission’sassessment of compliance, will be made
publicly available by th€ommissionsubject to th&€ommissionfirst complying with its
obligations under section 26 of thet

Audit

(a) TheCommissionmay, upon reasonable notice toEactricity Entity, appoint an
independent auditor to undertake an audit oBleetricity Entity’s compliance with any
of its obligations under thiSode

(b) If the Commissionnominates standards or requirements to apply sudit under clause
8.3, the auditor will report in accordance withgastandards or requirements.

(©) TheCommissionwill provide a copy of the auditor’s report to thkectricity Entity as
soon as reasonably possible after it has beenvezt&om the auditor.

(d) TheElectricity Entity will be responsible to pay the costs of undertgkivat audit if, in
the opinion of th&Commission the auditor discovers any failure by tBlectricity Entity
to comply with a material obligation under this @od

(e) Upon notification to thé&lectricity Entity by theCommissionthe Electricity Entity must
pay the amount of the audit costs to @mmmissionin the amount notified by the
Commission

Notification of breaches to the Commission

(a) An Electricity Entity must report any breach of its obligations undex @odeto the
Commissionas soon as reasonably possible after becomingeatvat the breach has
occurred and must advise of the remedial actionisiaeing undertaken to rectify the
breach.

Exemption from Compliance with Specified Obligations

Application for an exemption
(@) An Electricity Entity may apply to th&€ommissionfor an exemption from compliance
with any obligation (or component of an obligatiemder thisCode

(b) A notice requesting an exemption must includerdtiimation and materials necessary to
support theklectricity Entity's application for exemption.

Matters to which the Commission will have regard on the application
(@) In determining whether to grant any exemption,Gloenmissionwill have regard to:

)] the matters listed in section 6(2) of thet; and

(i) the general principle that tti@ommissionwill only grant an exemption if it is
satisfied that the benefit, or likely benefit, ke tpublic of compliance with the
relevant obligation will be outweighed by the adisiirative cost to that
Electricity Entity of complying with that obligation.

Terms or conditions of exemption
(a) TheCommissionmay grant an exemption:

® on different terms to those sought by Eiectricity Entity; or
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(i) subject to such conditions as tiemmissionconsiders are appropriate in the
circumstances, including conditions requiring that:

(A)  the exemption be for a fixed term;

(B) the continuation of the exemption be subject téeneby theCommission
on such terms as tl@mmissionconsiders appropriate in the
circumstances;

(C) theElectricity Entity report to the&Commissionconcerning any matter
relating to the operation or impact of the exemptand

(D) the grant of the exemption be conditional uponatbeurrence of a
nominated event (for example, the variation of@leeleto impose an
additional or varied obligation on tligectricity Entity or the
implementation of agreed compliance procedures).

9.4  Procedure for consideration of application
(a) When theCommissionreceives an application under clause 9.1Qbmmissionmust:

0] if it considers that the application has been n@aud#ivial or vexatious grounds,
reject the application without further consideratior

(ii) in all other cases within 14 days after receipghefapplication, inform each
person known to thEommissiorwhom theCommissionbelieves has a sufficient
interest in the matter, that t@®mmissionhas received the application by
publishing a written notice which at least:

(A) identifies theElectricity Entity that has applied for the exemption and the
nature of the requested exemption;

(B)  states how copies of the application can be ohdaized

(C) requests submissions by a date specified in theentot being a date
earlier than 30 days after the date of the notice).

(b) TheCommissionmust provide a copy of the application to any pensithin 7 days after
the person requests a copy and pays any reasdeabiequired by th€Eommission

(© TheCommissionmust consider any submissions received by thegpegeified in the
notice published under clause 9.4(a)(ii) and it rfiayt is not obliged to) consider any
submissions received after that date.

9.5 Draft decision

(a) Within 30 days (or such longer period as @@mmissionnotifies) after the last day for
submissions specified in the notice published untiarse 9.4(a)(ii) th€ommissionmust
issue a draft decision stating whether or nottérds to grant the exemption sought in that
application.

(b) The Commissionmust:

0] provide a copy of its draft decision to the releMalectricity Entity, any person
who made a submission on the matter and any o#teop who requests a copy;
and

(ii) request submissions from persons to whom it previde draft decision by a
specified date (not being a date earlier than 38 d#ter the date the draft decision
was issued).
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9.6

9.7

10.
10.1

10.2

10.3

11.
11.1

11.2

(©) TheCommissionmust consider any submissions it receives by #te specified by the
Commissionunder clause 9.5(b) and it may (but is not obliggdconsider any
submissions received after that date.

Final decision

() Within 30 days (or such longer period as @@mmissionnotifies) after the last day for
submissions on the draft decision specified byGbmmission the Commissionmust
issue a final decision stating whether or not It griant the exemption sought in that
application.

(b) A final decision under clause 9.6(a) has effecti@@s after the decision is issued to the
Electricity Entity or such later date as t@®mmissionspecifies in the notice.

Prescribed Business definition

(@) An Electricity Entity may at any time request that iemmissionconsider whether the
requirements set out in paragraph (b) of the dédimiof ‘Prescribed Businesdave been
satisfied.

(b) A request under this clause 9.7 will be dealt wigitheCommissionin the same manner
as an application for an exemption from complianit any obligation (or component of
an obligation) under clause9.1.

Outsourcing

Outsourced Service Provider

(@ If an Electricity Entity that carries on Rrescribed Businesi the Northern Territory
arranges for or uses another entity to performadrnitg business functions in relation to a
Prescribed Businessf thatElectricity Entity the other entity is a®utsourced Service
Providerin relation to thaElectricity Entity.

Compliance by Outsourced Service Provider

() An Electricity Entity must ensure that @dutsourced Service Providen relation to that
Electricity Entity complies with thiCodeas if theOutsourced Service Providavere the
Electricity Entity.

Outsourcing agreements

(a) If an Electricity Entity enters into an agreement with@uatsourced Service Providen
relation to the performance of any of the busiriesstions of thePrescribed Businessf
thatElectricity Entity (including an asset management agreemengtiricity Entity
must ensure that the terms of the agreement aststent with and facilitate the
implementation of thi€ode

Interpretation and determination of requirements under this Code

Fair and reasonable

(@) Any guestion as to whether a thingdag and reasonablégor the purposes of thiSodeis
to be decided by theommissionon the basis of th€ommission’sopinion of the fairness
and reasonableness of the matter.

Non-discriminatory

(@) Any guestion as to whether a thinghien-discriminatoryfor the purposes of thiSodeis
to be decided by theommissionon the basis of thEommission’sopinion of the matter.
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(b) For the purposes of thiSode terms and conditions upon which goods or senaces
provided or offered or proposed to be providedftared, arenon-discriminatoryif the
terms or conditions:

0] do not unreasonably discriminate, or have the efiecreating unreasonable
discrimination between:

(A)  differentCustomersor classes ofustomersor
(B) Customers and a Related Contestable BusinessHigatricity Entity; and

(i) do not unreasonably competitively or financiallgativantage @ustomerrelative
to aRelated Contestable BusinessanElectricity Entity,

in relation to the provision of the relevant goadservices.

11.3 Related party contracting principles

(a) Any question as to whether a thing satisfiesrétated party contracting principlefor
the purposes of thiSodeis to be decided by thHeommissionon the basis of the
Commission’sopinion of the matter.

11.4 Arm’s length

(a) Any question as to whether a thing isaah’s lengthfor the purposes of thiSodeis to be
decided by th€ommissionon the basis of thEommission’sopinion of the matter.

(b) Any question relating to the terms and conditidra tvould reasonably be expected to be
contained in an agreement if tbentracting partiesvere dealing with each otheraim’s
length for the purposes of thiSodeis to be decided by tHeommissionon the basis of
the Commission’sopinion of the matter.

(© For the purposes of thiSode

0] a transaction is arm’s lengthif at a minimum the parties to the transaction are
unrelated and act severally and independentlyrimiftg the transaction and none
of the parties has the ability to exert persontdiénce or control over another
party in relation to the transaction; and

(ii) if a transaction is between related parties, thestaction is only arm’s lengthif
in fact:

(A) the parties to the transaction have dealt with edloér in relation to
negotiation and conclusion of the transaction #sdfparties were
unrelated to each other;

(B) each party, in relation to the dealings betweerptrées in relation to the
transaction, takes no account of the commercialipistances of or likely
benefits accruing to the other parties from thedaation other than to the
extent that would be prudent between unrelatedgsadnd

(C)  the outcome of the dealings between the partieslation to the
transaction is a matter of real bargaining betwherparties.

(d) For the purposes of this clause 11.4 parties taresaction are related parties, without
limitation, if a party is am\ssociateof another party to the transaction.

11.5 Effect of disclosure of information
(a) Any question as to whether:
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11.6

11.7

11.8

12,

12.1

) information might reasonably be expected to mdtgrfect the commercial
interests of &€ompetitorof a Related Contestable Busines§anElectricity
Entity if disclosed to thaRelated Contestable Busine&s the purposes of clause
3.2(b)(iii) above; or

(i) information might reasonably be expected to progdempetitive advantage to a
Related Contestable Busines§anElectricity Entity over aCompetitorof that
Related Contestable Businedglisclosed to thaRelated Contestable Business
without also being supplied to th@bmpetitorfor the purposes of clause
3.2(b)(iv) above;

is to be determined by tli&ommissionon the basis of th€ommission’sopinion of the
matter.
Determination of goods or services as  contestable or non-contestable

(a) Any question arising under thi3odeas to whether goods or services in Bbectricity
Supply Industryarecontestableor non-contestablés to be determined by the
Commissionon the basis of thEommission’sopinion of the matter.

Carrying on of a business

(a) For the purposes of thiSodean Electricity Entity is to be regarded as carrying on a
Prescribed Busineser aRelated Contestable Busine&ss the case may be) if :

) it is the holder of #icenceauthorising the activities for whichliaenceis required
comprising all or part of the relevaRtescribed Busineser Related Contestable
Business or

(i) it otherwise engages in the activity of owning, ttolling or operating the relevant

Prescribed Busineser Related Contestable Business

(b) Any question arising under thidodeas to whether aBlectricity Entity is to be regarded
as carrying on &rescribed Businessr aRelated Contestable Busineissto be
determined by th€ommissionon the basis of th€ommission’sopinion of the matter.

Commission to determine matters arising under this clause

(a) The Commissionmay from time to time in its discretion considedatecide any issue
arising under this clause 11.

(b) An:

0] Electricity Entity; or
(i) any other person who has, in the opinion of@eenmission a sufficient interest
in the matter,

may request that tHeommissionmay make such a decision.

Preservation of Other Obligations and Compliance with Applicable
Laws

No derogation from other obligations

(@) Nothing in thisCodewill derogate from any obligation imposed uporEeactricity
Entity under théAct, theERA, any regulation made under those Acts, any candif a
licenceissued to thé&lectricity Entity or any other code made by tBemmissionunder
theAct.
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12.2 Compliance with Applicable Laws
(a) The Commissionmust not by:

0] a guideline;
(i) a direction, notice or other instrument issuedn&lectricity Entity under this
Code

(i) the terms and conditions of an approval given isGbmmissionunder this
Code or

(iv)  any other decision made, or requirement deterniiyetheCommissionunder
this Code

Impose a requirement on &fectricity Entity which contravenes applicable law

13. Decision Making, Public Consultation and Disclosure of Information
by the Commission

13.1 Interpretation
(@) For the purposes of this clause:

0] “confidential material meansrelevant materialWwhich thedisclosing person
advises th&€ommissionis of a confidential or commercially sensitive rratu

(ii) “decisiorf includes a decision, determination, approvalurement,
specification, standard, submission, obligationeguest (whether draft or final)
to be made, issued, given, imposed, reviewed aidered by th€ommission
under thisCode

(i)  “decision making condu¢tmeans procedures or conduct of @@mmissionn
connection with or for the purposes of makingegisionor issuing adocument
under thisCode

(iv)  “disclosing persohmeans a person who providedevant materiato the
Commissiorunder thisCode

(V) “document includes aguideling Procedure compliance proceduresexemption,
notice, direction or other instrument issued uratgsrovided for in thiode

(vi)  “matter for consultatiofi means matters in connection witldacumentor
decisionthat under thi€odeis a matter which is required to be or may be the
subject of consultation under this clause; and

(vii)  “relevant material means information, material or a document progitiethe
Commissiorunder or for the purposes of tli®de

13.2 Application of this clause

(a) This clause 13 applies in addition to, and notaerodation of, the other provisions of this
Code

(b) Where another provision of thidodeprovides thatlecision making conduatust occur
in a particular manner tt@ommissionmust undertake theecision making condudn
that manner.

(© To the extent that it is possible to do so withatting inconsistently with another
provision of thisCode theCommissionmay (but is not obliged to) undertafecision
making conductin accordance with this clause 13.
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(d) To the extent that there is inconsistency betwbsnclause 13, or the application of this
clause in any circumstances, and another provisidinis Codein relation todecision
making conduct

@ this clause is to be construed as operating téutlest extent possible in the
circumstances consistently with the other proviseand

(i) the other provision otherwise prevails over thausk to the extent of the
inconsistency.

13.3 Decision making process and provision of informatio n

(a) Where under thi€odetheCommissioris authorised or required to engagel@tision
making conductthe Commissionmay:

® inform itself about any matter it considers relavarthe making of thdecision
or issue of thelocumentin any way it thinks appropriate; and

(i) by written notice require aBlectricity Entity to provide theCommission within
the period specified in the notice, wittlevant materialspecified in the notice in
the possession or control of tBéectricity Entity which, in the opinion of the
Commission is relevant to the making of tldecisionor to the issue of the
documentand which, in the opinion of tHeommission theCommission
reasonably requires for the performance of its ions.

(b) An Electricity Entity mustcomply with a notice issued under clause 13.3fa){ithis
Code

13.4 Matters for consultation

(@) Where under thi€odethe Commissionis authorised or required to engag&@tision
making conductthe Commissionmay, to the extent to which ti@mmissionconsiders
to be appropriate in the circumstances, treat tkimg of adecisionor the issue of a
documentor matters in connection with the making of tleeisionor issue of the
documentas amatter for consultation

13.5 Powers of Commission in relation to matters for con sultation
() The Commissionmay take such steps as tbemmissionconsiders appropriate to consult
in relation to anatter for consultationincluding by:

0] undertaking consultation of the public and intexdgiersons in a manner
determined by th€ommissionin relation to thenatter for consultation

(i) making disclosure to the public and interestedges®f information and
materials (including without limitatiorelevant materialprovided to the
Commissiorby anElectricity Entity) in relation to thenatter for consultation

(i)  producing and publishing an issues paper examihi@gssues relating to the
matter for consultation

(iv)  inviting submissions from the public and interegtedsons in relation to the
matter for consultation

(V) making a draft decision if, in the opinion of tBemmission the circumstances
warrant the making of a draft decision in relatiothematter for consultation

(vi)  inviting submissions from the public and interegtedsons in relation to a draft
decision of th&Commissionin relation to thanatter for consultation
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(vii)  publishing submissions received by themmissionin relation to thematter for
consultation

(viii)  making a final decision in relation to theatter for consultation
(ix)  publishing a final decision in relation to thmeatter for consultation
x) publishing thedecisionor documentmade or issued by tl@ommission

(xi)  publishing any document or thing referred to iskegisionor documentmade or
issued by th€ommission or

(xii)  requiring arElectricity Entity to publish any document or thing referred to in a
decisionor documentmade or issued by tH@ommission

(b) Clause (a) does not limit how t@®mmissionmay engage idecision making conduadn
relation to amatter for consultation

13.6 Treatment of confidential information

(a) Subject to clause 13.6(b), wherdiaclosing persomprovidesrelevant materiato the
Commissionin accordance with thi€ode thedisclosing persommay, at the time at
which therelevant materialis provided, give notice to tHeommissionthat therelevant
material or part of theelevant materialis confidential material

(b) A disclosing person

(1) may give notice to th€ommissionthatrelevant material is confidential
material only if therelevant materialis in fact of a confidential or commercially
sensitive nature, and where only a part or partherelevant materialis
confidential material thedisclosing personmay give notice only in respect of
those parts; and

(ii) must in a notice under clause 13.6(b)(i) specifsei@msonable detail the basis on
which thedisclosing personmakes the claim that tlielevant material is
confidential material

(© TheCommissionmust not disclose or publish aognfidential materialto any other
person unless:

0] disclosure is authorised under section 26(2) ofitteor
(ii) the Commissionis of the opinion:

(A) that the disclosure of trenfidential materialwould not cause detriment
to thedisclosing persormr another person; or

(B) that, although the disclosure of tbenfidential materialmay cause
detriment to thelisclosing persoror another person, either:

() the public benefit in disclosing it outweighs thetrément;

()] disclosure would better promote or achieve theatbjes of this
Code or

(1 disclosure is necessary or desirable in order &blerthe
Commissionto perform more effectively its functions understhi
Code

(d) The Commissionis authorised to disclose or publistnfidential materialto another
person in the circumstances referred to in claGsg(d).
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(e) For the purposes of clause 13.6(c), a disclosuraatacause detriment to a person if the
thing disclosed is already in the public domaiméotthan by disclosure by the
Commissionin breach of clause 13.6(c)).

() TheCommissionmay by adecisionor documentmade or issued by th@ommission
require arklectricity Entity to disclose or publishonfidential materialof the Electricity
Entity to another person in circumstances whereJtimissionis authorised to disclose
or publish thatonfidential materialto another person.

14. Interpretation

14.1 Iltalicised terms
(a) In this Code words appearing likéhis will have the meaning set out in clausel14.2.

14.2 Defined terms
(@) In thisCode unless the contrary intention appears:

“Accounting Procedurgsmeans the procedures of that name approved wedssy the
Commissionunder clause 5 of thiSode

“Act” means thaJtilities Commission Act

“applicable laws means legislation, regulations, codes or othstruments with which
anElectricity Entity must comply under the terms ofi@enceissued to th&lectricity
Entity;

“approved related party contrdchas the meaning in clause 3.4(e) of thizde
“arm’s length’ has the meaning in clause 11.4 of {Gizde

“Arm’s Length Contracting Procedurésnean theProceduresof that name approved or
issued by th€ommissionunder clause 5 of thiSode

“Associaté means in relation to:

@) anElectricity Entity that is a legal entity incorporated pursuant # th
Corporations Act, a person that would be an associate offhedtricity Entity
under Division 2 of Part 1.2 of ti@orporations Actif sections 13, 16(2) and 17
did not form part of that Act; and

(b) anElectricity Entity that is not a legal entity incorporated pursuarthe
Corporations Act a person that would be an associate ofEhexttricity Entity
under Division 2 of Part 1.2 of ti@orporations Actif sections 13, 16(2) and 17
did not form part of that Act and if th&lectricity Entity were a legal entity
incorporated pursuant to that Act;

“business dayymeans a day other than a Saturday or Sundayay a@eclared to be a
public holiday in the Northern Territory under tRablic Holidays Act

“Code means this Northern Territory Electricity Ring#&eng Code;

“Code$ means the previous versions of the Northern TawiElectricity Ring-Fencing
Codes previously made by t@@mmission

“Commencement Datameans the later of 1 August 2008 or the dategein the notice
published in th&azettemaking thisCodeas the date of commencement of tBsde

“Commissiori means the Utilities Commission of the Northernritery established by
theAct;
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“competitioi means either actual or potential rivalry or catifgon in relation to a
business (or component of a business) or actinitheElectricity Supply Industry

“Competitof means an entity (whether identifiable, actuahotional) which either
actually or potentially may be mompetitionwith anElectricity Entity;

“compliance proceduréshas the meaning in clause 8.1(a) of Gzde
“compliance repofthas the meaning in clause 8.2(a) of thzde

“Confidential Information” means information which is or has been providgdt has
otherwise been obtained by, Blectricity Entity (or Associateof thatElectricity Entity)
in connection with the carrying on ofPaescribed Businesand which is confidential or
commercially sensitive and includes information ethis derived from any such
information;

“confidential material has the meaning in clause 13.1(a) of tbexle

“contestabl&in relation to goods or services within tBéectricity Supply Industry
means goods or services in relation to which te&ists or potentially existsompetition
in a market in relation to the supply of the rel@vgoods or services;

“contracting partie$ has the meaning in clause 3.4(b)(i)(A) of thiede
“Corporations Act means theCorporations Act 200{Cth.);

“Cost Allocation Proceduréaneans the procedures of that name approved wedsisy
the Commissionunder clause 5 of thiSode

“Customef means a person who engages (or proposes to gngafe activity of
purchasing goods or services froRm@scribed Businessf anElectricity Entity or from
aRelated Contestable Busines§thatElectricity Entity, and also means, where the
context requires, a person who engages (or proposasyage) in the activity of
purchasing goods or services in Electricity Supply Industryfrom aCustomerwho
purchases goods and services froRrescribed Business

“decisiori has the meaning in clause 13.1(a) of thaxle

“decision making conduéthas the meaning in clause 13.1(a) of thale default
contract’ has the meaning in clause 0 of Schedule 1 ofGoide

“default terms and conditiorishas the meaning in clause 4.1(a) of zde

“Director” has the same meaning as in @&rporations Actand includes in the case of
the PWCits chief executive officer from time to time aedch of the persons appointed as
directors ofPWCin accordance with theovernment Owned Corporations Act

“disclosing persohhas the meaning in clause 13.1(a) of tbxle
“document has the meaning in clause 13.1(a) of thale

“Electricity Business means in relation to alectricity Entity, all of the businesses
conducted by thé&lectricity Entity in theElectricity Supply Industry

“Electricity Entity” has the same meaning as is given to that tertime ERA;
“Electricity Supply Industry has the same meaning as is given to that terimeBERA;

“Employeé means ®irector or other officer, employee, consultant, contractoragent
of anElectricity Entity and includes a®@utsourced Service Providaf thatElectricity
Entity;
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“ERA” means thelectricity Reform Act

“fair and reasonabl& has the meaning in clause 11.1 of tisde

“Gazetté has the same meaning as is given to that tertmeimterpretation Act
“guideliné’ means a guideline published by t@@emmissionunder section 7 of thact;

“Information Procedures means the procedures of that name approved wedssy the
Commissionunder clause 5 of thiSode

“licence€ means a licence granted under BHRRA,;

“Marketing Staff’ means arEmployeeof anElectricity Entity who is directly involved in
the sale, promotion or advertising of any goodsesvices provided by tHe&ectricity
Entity to Customergwhether or not thaEmployeeis involved in other functions) but
does not include aBmployeewho is only involved in:

€)) strategic decision making, including the executffecer or officers to whom
Marketing Staffreport either directly or indirectly; or

(b)  technical, administrative, accounting or serviaections;
“matter for consultatiori has the meaning in clause 13.1(a) of thixle

“minimum ring-fencing requirementsmeans the requirements under clause 3 of this
Code

“negotiated contracthas the meaning in clause 6.3 of Schedule 1lisfGbde
“nominated goods or servickbas the meaning in clause 4.2 of tGiade

“non-contestabléin relation to goods or services provided in Eilectricity Supply
Industry means goods or services other thantestablegoods or services;

“non-discriminatory’ has the meaning in clause 11.2 of Gizde

“notional agreemernithas the meaning in clause 3.4(b)(i)(B)(l) of thisde
“Outsourced Service Providerhas the meaning in clause 10.1(a) of Gusle
“Prescribed Businessneans:

(@) a business (or component of a business) carridy @mElectricity Entity which
consists of:

® the operation of an electricity network and thevision of network access
services in relation to that electricity networkGastomers

(i) the provision of power system control and dispatetvices in relation to any
electricity network;

(i)  the sale of electricity to non-contestallestomersor

(iv)  abusiness (or component of a business) carridyy @mElectricity Entity which
consists of the provision of any other goods ovises in theElectricity Supply
Industry:

(A)  to which the Regulations authorising the makinghig Codeextend to;
and

(B)  which theCommissiondetermines in accordance with clause 6name
contestablegoods or services; or

Utilities Commission May 2008



Page 50

Electricity Ring-fencing Code - Proposed Draft Code

(b)

(i)

(ii)

the business carried on by tA&/C of generating electricity for sale (whether to
third parties or notionally to another businesssitbn of thePWQ) carried on by
the PWC, until such time as thEommissionis satisfied that having regard to
factors set out in section 6(2) of thet and such other matters as @emmission
considers are appropriate:

thePWCno longer has a substantial degree of market powee market for the
generation of electricity for sale in respect @aaticular geographical area; or

this Codeshould no longer apply to that business;

“Proceduré has the meaning given to it by clause 5.1 of Gusle

“publish in the prescribed mannémeans:

(@)
(b)

(©)

to provide the relevant thing to tl@®mmission

to publish, and keep published at all times whike rielevant thing is in force, the
relevant thing on the website of tRéectricity Entity; and

to publish the relevant thing in ti&azette

“PWC’ means the Power and Water Corporation establishedr thée®ower and Water
Corporation Act

“Related Contestable Businéssieans, in relation to aBlectricity Entity, any business
(or component of a business), other th&rescribed Businessarried on by that
Electricity Entity or anAssociateof thatElectricity Entity in the Electricity Supply
Industry;

“related party contracthas the meaning in clause 3.4(b)(i) of tBisde

“related party contracting principl€shas the meaning in clause 3.4(b) of tGizde

“relevant material has the meaning in clause 13.1(a) of thle and

“third party contracting principles has the meaning in clause 3.3(c) of tGizde

14.3 Other interpretation principles
In thisCode unless the context otherwise requires:

@)

(i)

(ii)
(iii)
(iv)
v)

(vi)
(vii)

(viii)

if a term is defined in thERA or theAct and is not otherwise defined in
clausel4.2, that term will have the same meaning gisen to that term under the
ERA or theAct;

headings are for convenience only and do not affiecinterpretation of thi€ode
words importing the singular include the plural asek versa;
words importing a gender include any gender;

an expression importing a natural person includgscampany, partnership, trust,
joint venture, association, corporation or otheslypoorporate and any
governmental agency and vice versa,

a reference to any thing includes a part of thagth

a reference to a clause, Schedule or part of daelauSchedule is a reference to a
clause, Schedule or part of tidede

a reference to any statute, regulation, proclamabainance or by-law includes
all statutes, regulations, proclamations, ordinarareby-laws varying,
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consolidating, re-enacting, extending or replat¢chregg and a reference to a statute
includes all regulations, proclamations, ordinanbgdaws and determinations
issued under that statute;

(ix)  other parts of speech and grammatical forms of @ wophrase defined in this
Codehave a corresponding meaning;

) mentioning an example or anything after the wordsltide”, “includes” or
“including” will not limit what else might be inctied;

(xi)  a period of time:

(A)  which dates from a given day or the day of an aetvent is to be
calculated exclusive of that day; or

(B)  which commences on a given day or the day of anraetent is to be
calculated inclusive of that day;

(xii)  areference to:

(A) adayis areference to a period commencing imngliafter midnight
and ending the following midnight; and

(B) amonth is a reference to a calendar month; and

(xii)  a reference to an accounting term is to be intezgrm accordance with
accounting standards under tBerporations Actand, if not inconsistent with
those accounting terms, generally accepted priesighd practices in use from
time to time in Australia in thElectricity Supply Industry

14.4 Making of an instrument or decision
(a) Where thisCodeauthorises the making of an instrument or decision

® the power includes the power to amend or repedhgtaument or decision; and

(i) the power to amend or repeal the decision is esante in the same way, and
subject to the same conditions, as the power teerttekinstrument or decision.
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SCHEDULE 1

Accounting, Cost Allocation, Information , Arm’s Length
Contracting Principles, and Default Terms and Condions
Principles

1. Common Principles

1.1 In addition to the matters referred to in claugéd. of theCode theCommissionwill, when
considering whether to:

(@) approve anyroceduressubmitted by aflectricity Entity under clause 5.3(a);
(b) impose any conditions upon the grant of its apdrara
(© issue its owrProcedures

have regard to the need to achieve an appropidaade between the public benefits of requiring
anElectricity Entity to comply with those obligations or conditions @he administrative costs
to theElectricity Entity of complying with those obligations or conditions.

2. Accounting Principles

2.1  TheAccounting Proceduresvill only be approved by th€ommissionif:
(a) they ensure compliance with the relevamhimum ring-fencing requirements

(b) they are consistent with the accounting policied procedures for other regulatory
instruments;

(© their utilisation involves a recognisable and nadilbeconomic basis;

(d) the resultant financial information satisfies tlimeepts of relevance and reliability,
thereby ensuring that the substance of the underlyansactions and events is reported;
and

(e) they comply with the principles set out in this &dtble 1.

2.2 TheAccounting Proceduresnust be presented to tB®@mmissionin a manner that ensures that
the Commissionmay readily understand the methodologies and pgroges comprising such
Accounting Proceduresand the resultant financial statements and repbeachPrescribed
Businessand itsElectricity Businessas a whole.

2.3 TheAccounting Proceduresnust conform to Australian Accounting Standardeseker
possible.

2.4  TheAccounting Proceduresnust ensure the reporting of the substance o$actions by:
() where substance and form differ, reporting the tsulc® rather than the legal form of a
transaction or event;

(b) in determining the substance of a transaction,iderigg all its aspects and implications,
including the expectations of and motivations fbg transaction; and
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(c) for the purposes of determining the substancet@fresaction, viewing in aggregate a
group or series of transactions that achieves designed to achieve, an overall
commercial effect.

2.5  An Electricity Entity must maintain accounting and reporting arrangesnehich:

(@) enable financial statements and reports to be prddar eachPrescribed Businesand
its Electricity Businessas a whole; and

(b) provide information in the financial statements amglorts that can be verified.

2.6 Information must be presented in financial stateisand reports in the most understandable
manner, without sacrificing relevance or reliakilit

2.7  The financial statements and reports prepared WBleutricity Entity in compliance with its
obligations under thi€odemust:

(a) give a fair and reasonable view of the profit amgsland the balance sheet relating to each
Prescribed Businesand itsElectricity Businessas a whole;

(b) be capable of certification as such by an auditeerwand if required by tHeommission
(© be derived from the statutory accounts or theiivedent of theElectricity Entity; and

(d) contain the entirety of the activities of ed@tescribed Businesand itsElectricity
Businessas a whole by:

0] eliminating costs not related to edetescribed Businesand (where applicable)
its Electricity Businessas a whole;

(ii) not consolidating amounts from statutory accouhtdifeerent entities; and

(i)  consolidating or disaggregating statutory accoumunts within an entity in
order to prepare financial statements.

2.8 If some or all of the activities of dlectricity Entity are carried out by an entity that does not
have statutory accounts, all financial represemtatofPrescribed Businesactivities by such an
entity must be capable of being audited by an eatéendependent auditor.

2.9  An Electricity Entity must present on a fair and consistent basis, thenaccounting records that
underlie its statutory accounts, the costs, reveragsets employed and liabilities that may be
reasonably attributed to eaBhescribed Businesand itsElectricity Businessas a whole.

2.10 The financial statements and reports of eRiscribed Businesand itsElectricity Businessas a
whole must, in so far as is reasonably practicdil®#eyrepared in accordance with the accounting
principles and policies applicable to the statutmcgounts.

2.11 The financial statements and reports of dascribed Businesand itsElectricity Businessas a
whole must, in so far as is reasonably practicdldgyrepared in a consistent manner so that the
Commissioncan make comparisons between them over time.

2.12 An Electricity Entity must provide to th€ommissionfull and detailed documentation of any
policies and procedures that tBkectricity Entity may have used to prepare the financial
statements and reports, that are additional to place of, the accounting principles and policies
used to prepare its statutory accounts.

2.13 TheDirectorsof anElectricity Entity will be responsible for the purposes of tGizdefor the
preparation and presentation of the financial statés and reports, and the information they
contain.
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2.14 TheDirectorsof anElectricity Entity must ensure that thglectricity Entity keeps accounting
records that:

(@) correctly record and explain the transactions amahtial position of eacRrescribed
Businessand itsElectricity Businessas a whole;

(b) enable financial statements and reports to be pedpa accordance with th{Sode and

(© are capable of allowing an auditor to convenieatid properly form an opinion on the
basis of those financial statements and reportis tee level of compliance by the
Electricity Entity with the requirements of this Schedule, #teounting Proceduresind
theminimum ring-fencing requirements

3.  Cost Allocation Principles

3.1 TheCost Allocation Procedurewiill only be approved by th€Eommissionif:
(@) they ensure compliance with the relevarihimum ring-fencing requirements

(b) they are consistent with the accounting policiesd procedures for other regulatory
instruments;

(© their utilisation involves a recognisable and nadilbeconomic basis;

(d) the resultant financial information satisfies tlimcepts of relevance and reliability,
thereby ensuring that the substance of the underlyansactions and events is reported,;
and

(e) they comply with the principles set out in this &dble 1.

3.2  TheCost Allocation Proceduremust be presented to tB®mmissionin a manner that ensures
that theCommissionmay readily understand the methodologies and gwoes comprising such
Proceduresand the resultant financial statements and repoejgared by th&lectricity Entity.

3.3  The cost allocations prepared by lectricity Entity in compliance with its obligations under
this Codemust be capable of certification as such by arit@uethen and if required by the
Commission

3.4  For the purpose of financial statements and repedsired to be provided to ti@ommission
under thisCodeor for other regulatory purposes, the allocatibagzounts between each
Prescribed Businesand the activities of thElectricity Businessas a whole and across segments
of aPrescribed Businesare to be based on the principle that:

(@) items which are directly attributable tdPaescribed Busineser to theElectricity
Businessas a whole and segments d?r@scribed Businesare assigned accordingly; and

(b) items not directly attributable, are to be allodai® aPrescribed Busineser to the
Electricity Businessas a whole and across segments oPttescribed Businesasing an
appropriate allocator, as indicated in followinggggaphs.

3.5 Anitem may be directly attributable tdPaescribed Busineser to theElectricity Businessas a
whole but not directly attributable to a segmena Bfescribed Businesdn these circumstances,
the allocation across segmentd?oéscribed Businessesill be made using an appropriate
allocator as indicated in the following paragraphs.

3.6 Items that are not directly attributed either ®rascribed Busineser to theElectricity Business
as a whole or to a segment dPrescribed Businesare to be allocated on a causation basis.
Allocation based on avoidable cost is not permitted
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3.7

3.8

3.9

3.10

3.11

4.1

4.2

4.3

4.4

An Electricity Entity must produce for each item that has not beenttjirattributed to a
Prescribed Busineser theElectricity Businessas a whole and/d?rescribed Businessegment
supporting paper work that includes:

(a) the amounts that have been allocated tdPtiescribed Busineser theElectricity
Businessas a whole and/d?rescribed Businessegment and amounts that have not been
so allocated; and

(b) the numeric quantity of each allocator.

If an item is immaterial and a causal relationgtapnot be established without undue cost and
effort, theElectricity Entity may effect an allocation of these items on a rewmsal basis,
provided it is accompanied by a supporting noteudwmnting for each such item:

(a) a defensible basis of allocation (which must noabeidable cost);
(b) the reason for choosing that basis; and
(©) an explanation why no causal relationship coulédtablished.

A non-causal basis of allocation may only be agpigethe extent that:

(a) the aggregate of all items subject to all non-chloases of allocation is not material to the
financial statements or reports; or

(b) anElectricity Entity can demonstrate that there is likely to be a gtpositive correlation
between the non-causal basis and the actual chussonirce or service consumption or
utilisation that those costs represent.

An item is material if its omission, misstatemennon-disclosure has the potential to prejudice
the understanding of the financial position andirebf thePrescribed Busineser the

Electricity Businessas a whole (whichever is applicable), gained laylirgg the financial
statements and reports.

All bases of allocation must be explained and danted in theCost Allocation Procedures

Information Principles

Thelnformation Procedureswill set out the procedures to be followed byfstéfan Electricity
Entity involved in the conduct of Rrescribed Businesir the purpose of identifying, and then
appropriately handling, storing, sharing and puiitig, information that is either:

(a) deemed to b€onfidential Information; or

(b) capable of materially affecting the commercial iagts of &Competitorof aRelated
Contestable Business

The proposethformation Proceduresmust contain procedures for ensuring that the
identification and the handling, storing, sharimgl @ublishing of such information will not
provide a competitive advantage to Related Contestable Businesser anyCompetitorof a
Related Contestable Business

If an Electricity Entity proposes to allow the disclosure of informationhaf type referred to in
clause 3.2(b) of thi€odeto an employee, consultant, contractor or agertdled in the conduct
of aRelated Contestable Businedghelnformation Proceduresmust identify categories of
information which will also be made availableQompetitorsof theRelated Contestable
Business

Without limiting the matters which may be coveradhelnformation Proceduresthose
Proceduresshould deal with the electronic, physical and poaeal security measures that the
Electricity Entity proposes to employ in respect of the conductrfescribed Business
(including separation of office space, accessfarination systems and procedures for the
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minimisation ofCustomerconfusion and opportunities for preferential tneamt or other unfair
competitive advantage).

Arm’s Length Contracting Principles

TheArm’s Length Contracting Procedure® be developed by dflectricity Entity and
submitted to th&€ommissionin accordance with clause 5 of tidsde

(@)

(b)
(c)

(d)

(€)

(f)

()

(h)

will be designed to ensure compliance with thevahkminimum ring-fencing
requirements

will comply with the principles set out in this Satule 1.

will describe and give details of the goods andises of aPrescribed Businessf the
Electricity Entity which are then offered or provided by tiraescribed Busines® a
Related Contestable Busines§theElectricity Entity.

will separately in respect of eaBtelated Contestable Busines$theElectricity Entity
describe and give details of the goods and serattsePrescribed Businessf the
Electricity Entity which are then offered or provided by theescribed Busines® the
Related Contestable Business

where thecontracting partiesare separate legal entities, will describe and datails of
the processes and procedures by whiclttimeracting partieshave prepared and entered,
or propose to prepare and enter, into gatdted party contracof the Electricity Entity.

where thecontracting partiesare not separate legal entities, will describegind details
of the processes and procedures by whicltdiméracting partieshave prepared and
entered, or propose to prepare and enter, intoreatdnal agreementand will:

® describe by whom in therescribed Busineser theRelated Contestable
Businessthe draftnotional agreementwill be prepared:;

(i) describe the processes by which btional agreementvill be negotiated
between thérescribed Businesand theRelated Contestable Business

(i)  describe the processes by which Hbectricity Entity will ascertain and ensure
that the terms and conditions of thational agreemenwill comply with each of
therelated party contracting principlesand

(iv)  describe the processes by which Brescribed Businesand theRelated
Contestable Businessill deal with each other a@rm'’s lengthin relation to the
preparation and negotiation of thetional agreement

where thecontracting partiesare not separate legal entities, will describegind details
of the processes and procedures by whichPtiescribed Businesand theRelated
Contestable Businessill ascertain, monitor and ensure that they aelaimes on the
notional basis that theontracting partieshave and must comply with eachtional
agreementand will:

0] describe the processes for operating under eaithnal agreementand

(i) describe and give details of management respditsibithin the Prescribed
Businessand theRelated Contestable Businefs ensuring that theontracting
partiesact in accordance with eaobtional agreement

will describe and contain procedures:
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0] relating to how thé&lectricity Entity will identify circumstances in which it must
apply to theCommissionfor approval of aelated party contracor proposed
related party contragtand
(ii) relating to how thé&lectricity Entity will make such application for approval to
the Commission
(1) will describe the persons within the organisatibthe Electricity Entity who have day to
day managerial responsibility for implementing, moring, and ensuring compliance by
the Electricity Entity with therelated party contracting principles
5.2  Arelated party contracshould:

5.3

@)

(b)

deal with each of the material terms and conditi@msluding in particular prices and
terms and conditions relating to prices) on whiohrielevant goods or services are offered
or provided; and

contain terms and conditions dealing with eachhefrhatters that would reasonably be
expected to be contained in the agreement i€tmeracting partiesvere dealing with
each other arm’s length

Thecontracting parties

(@

(b)

must at all times deal with each other and act@oalance with theirelated party
contract and

must not vary aelated party contracor waive compliance with the requirements of a
related party contracin a manner inconsistent with either the princigesout in this
Schedule 1 or theelated party contracting principles

Default Terms and Conditions Principles

TheDefault Terms and Conditions Procedurés be developed by dflectricity Entity and
submitted to th€€ommissionin accordance with clause 5 of tiiede

(@

(b)
(©)

will be designed to ensure compliance with thevatéminimum ring-fencing
requirements

will comply with the principles set out in this Sxtule 1.

will describe the procedures and processes tollwsvied by theElectricity Entity in
preparingdefault terms and conditiong/hen notice is given to tHelectricity Entity
nominating goods or servicesraaminated goods or servicesnd will:

0] describe by whom in thElectricity Entity the proposedefault terms and
conditionswill be prepared,

(ii) describe the processes to be followed withinBleetricity Entity for giving
internal approval to the proposdedfault terms and conditionand for the
subsequent issue of the internally approgethult terms and conditions

(i)  describe the processes by which Ebectricity Entity will ascertain and ensure
that thedefault terms and conditionsill comply with each of thehird party
contracting principles and

(iv)  will provide for thedefault terms and conditiondetermined by th&lectricity
Entity to be provided to th€Eommissiomo later than the date on whidbfault
terms and conditiongrepublished in the prescribed manndéry theElectricity
Entity; and
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6.2

6.3

6.4

6.5

6.6

(d) will describe and give details of the procedured aocesses to be followed by the
Prescribed Businessf theElectricity Entity when:

0] a Customerseeks to be provided wittominated goods or services the terms
of thedefault terms and conditionsr on other negotiated terms; and

(i) thePrescribed Businesmakes an offer of supply to or contracts with a
Competitorof aRelated Contestable Busines§theElectricity Entity for the
supply ofnominated goods or servicesid will describe and give details of :

(A)  the means by which tHerescribed Busineswill ensure the
confidentiality of the dealings between fhescribed Businesand the
Competitor and

(B)  the means by which tHerescribed Busineswill ensure that it will not
disclose the dealings between Brescribed Businesand theCompetitor
to theRelated Contestable Business

Where:

(a) anElectricity Entity hasdefault terms and conditionfor nominated goods or servicgs
and

(b) a Customerrequests th&lectricity Entity to provide goods or service§the type which
are the subject of thekefault terms and conditions

the Prescribed Businessf theElectricity Entity must offer to enter into an agreement in writing
with the Customerfor the provision of the requested goods or sesvizethe form of the relevant
default terms and conditiona default contrac) within threebusiness dayef the request
unless:

(© an agreement in respect of the requested goodswiceas between thelectricity Entity
and theCustomermaking the request has been terminated due tdexialdreach by the
Customer and

(d) the circumstances giving rise to that breach remaghanged such that if that former
agreement was still in force there would be anmedied breach by tHeustomer

TheElectricity Entity and aCustomermay, instead of entering intadafault contract negotiate
an agreement for the provision of the requestedgoo services (aegotiated contragdtwith
terms and conditions different from those of tHevantdefault terms and condition€Each
negotiated contractmust be in writing.

If the default terms and conditionsf anElectricity Entity are varied thé&lectricity Entity must:

() make an offer within threleusiness dayt eachCustomerwith which it has alefault
contractto enter into a replacemethiéfault contract for the period of the remaining
unexpired terms of the existimgfault contractin the form of the newlefault terms and
conditions and

(b) if such offer is accepted, terminate the existiefault contract

The offer under clause 6.4 of this Schedule mustine open for acceptance by astomerfor at

least 4(business days

TheElectricity Entity must notify the&Commissionas soon as practicable if:

(a) it gives any notice to @ustomerin connection with the proposed termination afedault
contract or

(b) it terminates aefault contractwithout a replacemenmtefault contractor negotiated
contractimmediately coming into force.
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6.7  TheElectricity Entity must not terminate default contractduring the term of thdefault
contractif the Commissionso directs th&lectricity Entity specifying the duration and
circumstances of the prohibition on termination.

7. Scope of Principles

7.1  Nothing in these principles will limit the matteshich theCommissionmay take into account in
approving or issuing anroceduresor imposing any conditions upon its approval of an
Procedures
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SCHEDULE 2

Transitional provisions

1.  Continuation of approved Procedures

(@)

(b)

TheAccounting ProceduresCost Allocation Procedureandinformation Proceduresof
anElectricity Entity which were approved by tl@ommissionunder the previou€odes
and in force immediately before tmmmencement Date

@ will continue in force and deemed to be approReateduredor the purposes of
clause 5 of thi€ode and

(i) will continue to be subject to any conditions rigigtto theCommission’s
approval of thos®rocedures

An Electricity Entity referred to in clause 1(a) of this Schedule israqtired to comply
with the requirements of clause 5.2 of tGisdein relation to that approve@rocedure
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